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About IHE 
 
Independent Higher Education (IHE) is the UK’s representative body for independent 
providers of higher education, professional training and pathways. Our 62 members are 
highly student and teaching-focused and include many small and specialist providers. 
One of IHE’s principal aims is to facilitate an SME model of higher education, enabling 
new approaches and innovation to flourish within a flexible and proportionate regulatory 
environment.  
 
Questions 
 
Question 1: Are there aspects of the proposals you found unclear? If so, please 
specify which, and tell us why.  
 
Overall complexity 
 

1. The Office for Students (the OfS) consultations, collectively over 1000 pages of 
information, represent a considerable change to the way the OfS regulates 
across a number of existing conditions of registration. The length of the 
documents, the interconnectivity of the proposals with the other consultations 
and with access and participation, and the technicality of the proposals have 
made it difficult for providers and sector bodies to feel confident that they 
understand the proposals fully.  
 

2. The time period for consultation is shorter than previous consultations, where the 
sector was asked to provide feedback on only one consultation. The OfS has 
released amendments to the consultations one month after they were released, 
adding further complexity and again shortening the time allotted to respond. IHE 
is grateful to the OfS staff who have engaged with IHE and our members over 
the consultation period. This support has been vital but with minimal additional 
resources and small teams our members have found it difficult to confidently 
engage with OfS staff in the time period required. As a result the majority of the 
proposals remain unclear, and additional time to engage with the OfS would 
greatly improve the feedback that IHE and its members are able to provide.  
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3. IHE members are primarily micro, small, new and specialist providers and have 
limited data to use to help contextualise the proposals. Providers teaching level 4 
or foundation years only, non-prescribed HE and some types of flexible delivery 
especially at postgraduate level, have not been able to access comparable data 
to understand how the proposals might impact them in future, should their data 
become publishable or meet the criteria for statistical reliability. For many IHE 
members the absence of this data has made the proposals more unclear.  
We encourage the OfS to consider broadening the scope of provision that will be 
consulted on at a later date to include qualifications at level 4 (separately from 
“other undergraduate”), non-prescribed HE, and the category “other 
postgraduate”, as the data in this category is not available in the detail required 
by our members to make judgments on the policy proposals in this consultation.    
 

4. IHE members are particularly concerned with the lack of student engagement 
from students in non-traditional HE providers. The small-setting nature of many 
IHE members means that student representation is not formalised under an 
independent student union with staffing resources. The size, complexity and 
short timescale have made it impossible for our members’ students to engage. 
Students at independent HE providers are predominantly mature students, 
international students, and students from lower socio-economic backgrounds, 
and we remain concerned that the proposals are not clear to them, despite the 
potential impact on their studies in the future. Students at IHE providers did not 
feel they understood the proposals enough to attend the OfS student feedback 
event. We encourage the OfS to continue engaging with students beyond the 
consultation end date and offer our support for any such endeavour.   

 
Context 
 
Context in setting the absolute threshold 
 

5. We are unclear how the OfS used and will use the “significant number of 
providers” criteria in sector data to make further downward adjustments to the 
absolute numerical thresholds. In paragraph 141 the OfS notes that they “may 
make further downward adjustments if a significant number of providers have 
performance below the proposed numerical threshold, but above their 
benchmark.” We further note that the consultation states below this:  

“We do not expect to make an adjustment for observed gaps where the 
population of students covered by those gaps is so small as to make it 
unlikely that any one provider would recruit such a significant proportion of 
those students that it would affect its overall performance.” 

We are unclear how the OfS will ensure smaller providers receive the benefit of 
context by using this information in provider level context or if due to size, IHE 
members would not have the same benefit as use of context at sector level will 
only reflect larger providers or larger numbers of students.  
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Individual provider context 
 

6. We strongly support the OfS’s use of context in assessment of the proposed 
condition B3 but would welcome further detail in a number of areas, which we 
have also set out in our response to Question 8:  

a. Where a provider’s data is not publishable, under what circumstances 
would the OfS use that data as context to determine a breach of condition 
B3? 

b. Where a provider’s data is statistically unreliable, under what 
circumstances would the OfS use that data as context to determine a 
breach of condition B3? 

c. Whether statistically unreliable or non-publishable data can be offered by 
the HE provider as contextual evidence of performance above the 
threshold?  

d. Where data is not publishable or reliable, what other information could be 
offered for context where it relates to issues outlined in paragraph 229?  

e. Where B3 does not apply as an initial condition, what information 
providers can offer at registration that could provide context to establish a 
low risk of future breach of B3 so that additional regulatory requirements 
are not deemed necessary?  

f. While it is clear that the OfS will not commission the designated quality 
body to assess a provider’s compliance with B3, it is not clear if a provider 
can use evidence from a review by that body as contextual information.  
 

7. We are also unclear how the OfS will consider the impact of the COVID–19 
pandemic within their parameters of contextual information. This is important as 
without an understanding of the information that the OfS holds on the impact of 
the pandemic, providers may seek to provide the same contextual information, 
doubling the cost and burden for the OfS and providers. The data proposed for 
use in constructing absolute thresholds pre-dates the pandemic, but these 
thresholds will then be applied to unknown data impacted by the pandemic. The 
OfS must look to publish clear guidance on the information they hold about the 
impact of the pandemic that might be reflected in a provider’s individual context.  
 

8. For smaller providers context will be a necessity. These are providers with an 
already small staff teams and where the cost of regulation can directly impact the 
funding they can direct to students. The OfS must provide clear and actionable 
guidance to these providers to ensure that the cost of regulation does not unduly 
impact the student experience. We remain unclear how the OfS will monitor the 
cost and additional burden associated with the provision of context, especially for 
smaller providers. Without monitoring of this burden we remain concerned that 
the proposed approach to context could place undue costs for regulation on 
smaller and new HE providers, to the detriment of their students.   
 

9. We remain unclear how the OfS will mitigate the impact of these proposals on 
students with protected characteristics. It is clear that the OfS seeks to improve 
positive outcomes for these students, however it is also easily conceivable that 
the application of absolute thresholds will drive behaviour which could reduce 
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access for these students. This is particularly concerning for areas where this 
data is not monitored through access and participation regulation, including 
postgraduate courses and providers in the Approved category. We would 
welcome further clarity on how the OfS will mitigate against the possibility that 
these thresholds will restrict access to HE for students with protected 
characteristics.  
 

10. Finally we would like further guidance on the implications for decisions on B3 
where the TEF panel chooses not to give a Bronze, Silver or Gold Award. It is 
unclear how this would fit into the prioritisation model proposed.  

 
Question 2: In your view, are there ways in which the objectives of this 
consultation (as set out in paragraph 7) could be delivered more efficiently or 
effectively than proposed here? 
 

11. We urge the OfS not to proceed with proposals to count students in data for both 
registering and teaching provider as it is not an efficient way to meet the OfS’s 
core objectives. We remain very concerned that the use of metrics which double 
count students across partnerships will create additional burden with little 
advantage to students. The sector has supported the use of delineated data 
showing taught and registered students for student experience metrics in the 
past as the metric has related closely to the provision offered by the teaching 
provider. These proposals extend that delineation to data which is less clearly 
controlled by the teaching provider. This will create further confusion for students 
and offer little to support the OfS in meeting its regulatory goals. In a push for 
increased theoretical accountability, the OfS risks splitting accountability in a way 
which reduces it in practice. 
 

12. The OfS should conduct an impact assessment and review its proposals to 
extend the delineation of student data by collaborative partnerships for both 
regulatory use and publication, to identify if this is the most efficient way to meet 
its objectives. This review should identify any additional burden and cost of 
counting and considering student data multiple times across multiple partners, 
with particular attention to the impact on micro and small providers. 
Understanding the cost to providers, which is inevitably passed on to students, 
and the cost to the OfS, which is itself passed on to providers and then to 
students, will enable a more informed insight on whether students will get value 
for money out of this duplicated data assessment exercise.  
 

13. The OfS should delay the publication and use of this data until this impact 
assessment and the long-promised OfS validation market review are completed. 
IHE and our members in collaborative partnerships would welcome the 
opportunity to support the OfS to ensure the reviews include a thorough 
understanding of the current partnership models. 
 

14. To support futureproofing of OfS proposals and enhance the effectiveness of the 
proposals to students, especially in the current climate, we propose a further split 
of the data to identify distance learners.  
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We believe there is strong justification for making this data public as it will 
support the growing number of students choosing to study online and 
government objectives to extend study options across the UK. Many IHE 
members who teach students online or through other forms of distance learning 
identify that their students would benefit from the ability to compare providers 
distance learning offers through this further split of the data.  
 

Questions relating to Proposal 1: Revising condition B3 and associated guidance 
in the regulatory framework 

Question 3: Do you agree or disagree that the proposed wording of condition B3 
will enable the OfS to meet its policy objectives? If you disagree, what changes 
do you think are necessary to do so?   
 
Disagree 
 

15. IHE members are concerned that the proposed wording of condition B3 does not 
have clear regulatory safeguards to protect and support student choice for 
students with protected characteristics and those from non-traditional 
backgrounds. Positive outcomes for students are not simply delivered, but are a 
product of not only a provider/student partnership in education but a much wider 
social and economic environment in which they both exist. The benchmarking 
system developed for the UK-wide higher education sector attempts to address 
the inequalities that exist within that environment and the strong elements of 
student choice, including the choice not to continue.  
 

16. The use of absolute thresholds which do not recognise social and economic 
context would not support the government’s levelling up agenda which has 
identified clear areas where education is sought as part of but not the only 
solution to support social mobility. We are concerned that thresholds which do 
not account for this context will create additional risk adverse incentives to 
education providers currently participating in government initiatives to create 
greater HE opportunities in the most disadvantaged areas of the country.  
 
 

17. We do not agree with the broad application of B3.1, that awarding bodies should 
hold the same responsibility for quality of student outcomes as teaching 
providers. As outlined above there is not sufficient evidence that this will support 
the assessment or improvement of student outcomes.  
 

18. We do support the clear identification of context in the wording of B3, as well as 
clarity on how the OfS would judge a provider where there is no data or the data 
refers to fewer than the minimum number of students. It is not clear however why 
the OfS has not chosen to identify statistical reliability thresholds within the 
wording of B3.4.  
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19. As a regulator we expect the OfS to offer a clear and independent route of 
appeal against its regulatory decisions. In the absence of such a route in the 
existing regulatory framework, we strongly support the addition of a clear and 
identifiable route of appeal for OfS decisions on condition B3.   

Questions relating to Proposal 2: Constructing indicators to assess student 
outcomes  

Question 4: Do you agree or disagree with the proposals for how we will 
construct a student outcome measures? Do you have any alternative 
suggestions? 
 
Disagree 
 

20. The OfS has not provided sufficient evidence that absolute thresholds provide a 
better proxy for student success than the existing higher education benchmarks. 
These benchmarks remain a core part of the UK-wide quality assurance system 
and it is not clear what the advantage is for England to depart from that model.  
 

21. With our concern over absolute thresholds noted, should they be implemented 
there are lessons from the construction of these benchmarks that would support 
a more robust and useful threshold. We strongly support the use of subject-level 
data within the split indicators but feel moreover that the thresholds themselves 
should be set by subject, in addition to the areas identified. Subject has 
considerable influence over continuation, completion and progression metrics 
and while this could be accounted for in contextual information, we feel it is 
sufficiently strong enough to merit individual benchmarks for subject. For 
students, subject is strong point of comparison. If subject is not considered in the 
main thresholds it reduces the visibility of this data, and makes it more difficult for 
students to compare the subjects they might wish to study. There is also little 
incentive for HE providers to address subjects that do not meet that threshold 
unless they are identified through the proposed prioritisation model.  

 
Partnership student data 
 

22. Collaborative teaching partnerships are a core part of the UK offer. They are 
fundamental to supporting students who study specialist subjects, in industry 
contexts, and for reaching students who are currently underrepresented in our 
higher education sector. Both partners should work collaboratively to support 
these students. We are concerned that proposals to include students in the 
assessment of their teaching, registering and validating providers quality does 
not reflect the nature of these arrangements. Each of these arrangements is 
designed to support the unique nature of the provision and a blanket approach to 
including students in the B3 assessments will not provide the regulatory 
assurances the OfS is seeking.  
 

23. We are concerned that the OfS has not undertaken any of the work on validation 
identified as being essential to a functioning market in its regulatory framework 
and early business plans, as well as in the Government White Paper which 
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preceded the Higher Education and Research Act 2017 and set out the original 
mission and duties of the OfS. There is not enough data and evidence to show 
that this approach will support the OfS aim of delivering positive outcomes for 
students.  
 
In particular the ownership of the course and the contract with the student is not 
as uniform as the OfS has assumed in its combination of the data. In its push for 
increased accountability, the OfS risks splitting accountability in a way which 
reduces it in practice. To ensure that these proposals meet their intended 
regulatory outcomes, the OfS should complete an impact assessment across all 
proposals to amend the publication and use of student data in collaborative 
partnerships. This should include a review of the additional burden and cost of 
counting and considering student data multiple times across multiple partners, 
with particular attention given to the impact on micro and small providers. The 
OfS should delay the publication and use of this data until the impact 
assessment and the promised OfS validation market review could be completed. 
The OfS should work closely with IHE and partnership providers to ensure the 
reviews include a thorough understanding of the current partnership models.  

 
Questions relating to Proposal 3: Setting numerical thresholds for student 
outcome indicators  

Question 5: Do you agree or disagree with our proposed approach to setting 
numerical thresholds set out in Annex E? If you disagree, please provide reasons 
and any alternative suggestions. 
 
Disagree  
 

24. As noted in response to question 2, the technical nature of this consultation and 
the lack of available data for IHE member courses which do not fit the standard 
three year FT/PT model of education has made assessing the suitability and 
impact of the thresholds difficult. We welcome the OfS’s starting point that 
thresholds must take into account factors which are assessed at a sector level as 
impacting the historical performance for students with different characteristics 
and for different subjects. We also welcome the testing of these thresholds 
against provider benchmarks and adjustments being made where it is clear there 
is further contextual factors at play. IHE members support all students to achieve 
success and provide as much support as possible when socio-economic factors 
threaten that success. IHE members are known for challenging industry bias 
where students are disadvantaged based on protected characteristics. IHE 
members The Engineering & Design Institute London and the London Institute of 
Banking and Finance are challenging norms for women in their sector, while IHE 
members Matrix College of Counselling and Psychotherapy and the College of 
Osteopaths are supporting their 100% mature student populations to re-train. But 
these efforts cannot always guarantee success and they cannot create change in 
the employment market at the speed we would all wish. It is important that the 
OfS recognises that while our members will support their students for success, 
external factors mean it cannot be guaranteed.  
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25. The OfS has correctly identified that the proposals to construct thresholds on 
mode and level of study are not sufficiently futureproof to support the proposed 
government changes to the funding system intended increase access to module- 
level courses, HTQs and smaller credit-bearing provision. This should give all 
concerned pause for thought. We are deeply concerned that the OfS is moving 
ahead with implementing a complex and burdensome new system of regulation, 
one which requires a major investment of time and effort from providers to 
manage the changes involved, without a clear idea of how it would perform in 
three years’ time when the Lifelong Loan Entitlement is implemented. It is likely 
that we will have consulted on and changed the systems for using data as a 
proxy for quality now, only to have to change them again in three years to 
accommodate these changes. This scale of change and the resources needed to 
respond to it should represent a once-in-a-generation endeavour, not a twice-in-
five-years headache. 
 

26. More immediate proposals from Government include the expansion of level 4 
and level 5 course offers across higher education in England. Without 
considerable additional public data it is difficult to judge how the “other 
undergraduate ” level of study threshold compares to the level 4 courses 
separately from level 5. IHE members register some concern that the thresholds 
(which have been designed to meet the needs of level 5 courses) disadvantage 
level 4 students, especially in courses like foundation years for international 
students or highly technical level 4 qualifications where the outcomes are very 
specific. We urge the OfS to reconsider combining both level 4 and 5 within the 
“Other Undergraduate” category, to publish further data to show how the 
thresholds compare within the category, and to include this category in the next 
round of consultations alongside the other flexible delivery models identified.  
 

27. We also do not feel it is appropriate to include non-prescribed higher education 
(NPHE) in the “Other Undergraduate” data at this time. NPHE courses are 
fundamentally different courses and are not broadly comparable to Level 5 on 
the Framework for Higher Education Qualifications (FHEQ) which comprises the 
majority of data in the “Other Undergraduate” threshold. Comparable data on 
these courses is not available to our members. These courses are as complex if 
not more so than the short courses and modular learning that the OfS proposes 
to consider separately from this consultation, and they are less understood 
having existed apart from the recent studies on micro credentials. We are 
concerned that there could be many unintended consequences to including this 
data in the current data sets. We urge the OfS to consider NPHE in the proposed 
further round of consultation alongside short courses and modular learning.  
 

28. Our members have expressed considerable concern about the use of 
‘progression’ as a proxy for quality. The OfS has rightly already identified many 
factors that impact progression which are outside of the control of the provider, 
including geographical, economic and cultural factors. The world of work is also 
rapidly changing, and an absolute threshold which relies upon historical data is 
unlikely to be accurate or relevant.  
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As we have expressed in response to previous consultations, the use of SOC 
codes to for a definition of managerial and professional employment is very 
problematic. SOC codes are set every 10 years, and do not reflect the current 
labour market by design. Our members remain concerned that the inclusion of 
SOC codes greatly reduces the reliability and accuracy of this data set. For 
example, our members which teach early years education are identified in the 
existing OfS data set as having students falling below the threshold as part of 
their timeseries despite the SOC code for this profession having changed to 
skilled in the 2020 review.  
 

29.  As the OfS has rightly identified, geography plays an important part in graduate 
outcomes and out members welcome the addition of the geography of 
employment and earnings indicator created by the OfS to contextualise graduate 
outcomes. This will be particularly important for those groups of students who 
are unlikely to move to study, and unlikely to move for work. Many IHE members 
recruit students who are seeking to re-train to enable them to be employed more 
flexibly or for self-employment in their local area. Geography plays an important 
role both in decision making for the course and in career choices following 
graduation for these students, who often come from backgrounds less 
represented in higher education.   
 

30. We are cautiously optimistic that the use of contextualisation will address our 
concerns that the threshold is too blunt a tool for this measurement. However 
contextualisation will not always be available to accompany the published data, 
suggesting to students who access it that some higher education offers poor 
progression when this may in fact not be the case. We are concerned that this 
may be an unintended consequence of using progression thresholds in this way.  

 
Question 6: Do you agree or disagree with the proposed numerical thresholds set 
out in summary in Table 1 and shown in full in ‘Setting numerical thresholds for 
condition B3’? 
 
Don’t know 
 

31. We do not feel confident in providing an opinion on the proposed absolute 
thresholds. There is a lack of transparent data on how these thresholds would 
impact the types of innovative, flexible and collaborative courses that our 
members deliver and there has not been enough time to seek alternative data to 
suggest other thresholds. A future consultation which could help identify the 
impact of these proposals on such courses, alongside the other flexible delivery 
already noted, would be welcome. The OfS should remove these courses from 
the data set until there is opportunity for a full and comprehensive consultation.  

 
Questions relating to Proposal 4: Publishing information about the performance 
of providers in relation to the OfS’s numerical thresholds  
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Question 7: Do you agree or disagree with our proposal to publish information 
about individual providers’ student outcomes and performance in relation to our 
numerical thresholds, as well as sector-wide data, on our website?  
 
Disagree 
 

32. IHE members support the principle of transparency where data is statistically 
reliable and meets publication thresholds. We would be concerned with any data 
which is not statistically reliable being used in regulation, including in publication, 
and note that this primarily impacts smaller providers. The negative impact of 
inaccurate and unreliable published data can extend to both provider and 
student. The OfS has a responsibility to both sets of stakeholders to ensure that 
only data which is reliable and accurate is published.  
 

33. Where a provider has small data sets that cannot provide the same statistical 
reliability as those it is being compared against, this data should not be 
published. Data that is supressed should be clearly labelled and the OfS 
guidance to users of the data should ensure that supressed data is not viewed 
negatively. Unreliable data will not meet the outcomes identified in paragraph 
172 of the consultation, and in particular cannot serve as an incentive to address 
areas of performance below the threshold.  

 
34. We disagree that the publication of data should not be challenged by the 

provider and we call for a transparent and independent appeal mechanism which 
can serve to exclude misleading or disputed data from publication. This data is 
complex and in cases of partnership data is submitted by multiple bodies and for 
some through different collection methods. In cases of partnership the HE 
provider may not have control over the submission of the data nor be able to 
apply for corrections through the designated data body. The very narrow scope 
for addressing inaccurate or misleading data through the data corrections system 
is not sufficient for a data set with such a significant potential impact on students 
and providers.  
 

35. Data should be published with contextual information where the OfS has made a 
judgement on this basis that there is not a breach to B3. We request further 
information about what context will be provided where a provider is below a 
threshold but has not received a decision from the OfS. We remain concerned 
that the proposed model of prioritisation will mean that context will not always be 
available for all values below the thresholds. We encourage the OfS to provide 
appropriate, clear and visible information to help the public understand why 
context has not been provided directly by the OfS. We would welcome the 
opportunity to work closely with OfS to support the development of the 
information which goes alongside published data.  
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36. Our members remain concerned that the data published against the absolute 
thresholds is not comparable, especially for specialist providers where a very 
narrow subsection of the level or mode of study is all they offer. It would not be 
accurate to publish data for a provider who teaches only level 4, without the 
context that this data does not contain the same courses as might be in a larger 
provider’s “Other Undergraduate” data set. We would like to work with the OfS to 
address the information published alongside the data to ensure that it is clear 
where the data might not be directly comparable.  
 

37. We are deeply concerned that the data the OfS proposes to publish in 
September 2022 is already out of date and inaccurate, and known to be so. The 
OfS’s decision to not apply the most accurate 2020 SOC codes across the 
timeseries strongly suggests that the OfS is placing expediency above accuracy 
in their publication of data. This will not only approach the timeseries consistently 
but as it is unlikely that roles which were changed to meet the skilled-managerial 
codes were not skilled at the point of graduates undertaking them, where a 
timeseries crosses a review point. This omission directly impacts our members 
who teach subjects such as early years education, health and social care, and 
the creative industries. If this data is published it will suggest to students that 
these roles are not considered skilled, and that these providers do not provide 
successful outcomes for their students. The OfS has a responsibility to publish 
accurate and reliable data and should therefore amend the data before 
publication to reflect the most up-to-date SOC codes.  

 
Questions relating to Proposal 5: Making judgments about compliance with 
condition B3, including consideration of context  

Question 8: Do you agree or disagree with the proposed approach to assessment 
set out in Annex F? Is there anything we could do to improve the clarity of this 
information for providers? 
 
Agree 
 

38. IHE strongly supports the continued expansion of student choice within higher 
education through a high-quality but accessible market and believe that where 
appropriate higher education providers should be regulated under a single 
system. We welcome the proposal that HE providers should be assessed 
differently at the point of registration, recognising that these providers are 
unlikely to be able to provide the required data for assessment under B3.  
 

39. Clear and practical guidance for providers who are new to regulation is an 
essential part of improving access to the market for new providers and provision, 
which can then expand student choice. Data for new providers is likely to be 
unavailable, unreliable or in short supply, and thus context will be the balance of 
evidence the OfS has to inform any judgement on meeting the initial condition 
B3. It is essential that the OfS provides ample guidance specifically to providers 
who are new to regulation, to ensure that they can provide the contextual 
evidence the OfS needs to make a judgement.  
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IHE members who are considering registering with the OfS have specifically 
identified the need for more prescriptive guidance specific to those providers 
most likely to apply for registration now and in the future. Our members would 
welcome the opportunity to work with the OfS to develop meaningful guidance 
for those who might follow them through the registration process.  
 

40. We are concerned that the OfS suggest that they may impose regulatory 
conditions for B3 (Annex F) on providers where no student data is available, and 
thus the initial condition does not apply. It is unclear what evidence the OfS 
would use to determine these conditions, and what providers could do to assure 
the OfS of low risk in this area. In paragraph 191 the OfS makes clear it will not 
request the advice of the designated quality body to assess B3, however this 
body is likely to assess all providers registering as a routine part of the 
registration process. We suggest that where there is no data it would be a more 
transparent and less burdensome process to allow the designated quality body 
to ask for and assess contextual information where the OfS is considering 
registration conditions against B3, as this is likely already to be supplied by the 
provider during this process.   
 

41. For registered providers, a risk-based approach to assessment is sensible as it 
will target activity where it is most needed and reduce burden for those providers 
who are low risk. While we broadly support the proposals to assess B3 annually, 
through a prioritisation exercise, we are concerned on the impact for SME 
providers of such a burdensome approach. The cost of a prioritised assessment 
for B3 is likely to be proportionately far higher for smaller providers, diverting 
more funding to managing regulation and away from the student experience. We 
encourage the OfS to explore where they could reduce burden specifically on 
SME providers to ensure that students at these providers receive the same value 
for money for regulation as those at larger providers. This is especially important 
given that the financial burden of OfS registration fees and designated body 
subscriptions already fall much more heavily on a per-student basis on SME 
providers than large institutions, diverting money away from learning. 

 
Question 9: Do you agree or disagree with our proposed general approach to 
prioritisation? If you disagree, do you have any alternative suggestions for how 
we should approach prioritisation  
 
Agree 
 

42. We agree that due to the volume of data which would be generated from this 
exercise it would not be “practical, or an efficient, effective or economic use of 
resources” to assess every possible instance of non-compliance with condition 
B3. While we broadly agree with the need for a prioritisation process we are 
seeking additional safeguards to ensure that the random nature of prioritisation 
does not disproportionately impact smaller providers.  
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43. We would not support any of the proposed random models as all have a high 
probability of disproportionately impacting smaller providers and a low probability 
of achieving the most impactful regulatory outcomes.  
 

44.  We strongly support proposals which prioritise providers where there are the 
most severe breaches and in particular the breaches which involve or could 
affect the largest number of students. Prioritising values below the threshold 
where there are greater numbers of students and more severe breaches is 
consistent with the OfS’s broader regulatory approach of regulating based on 
levels of risk. It would also be most appropriate to target these in the first year 
where the consultation suggests improvement notices will be issued. This would 
ensure that the accelerated implementation of this condition poses the least risk 
to these students.  
 

45. We also strongly support prioritising data which has the strongest statistical 
significance. This is where the OfS can have the most confidence of a breach of 
B3, but also where more can be gained to understand the impact of the 
processes for B3 on the wider sector.  
 

46. We remain unclear what mechanisms the OfS would use to set prioritisation, and 
who in OfS would have overall responsibility for establishing the annual priorities. 
The process of prioritisation should be undertaken in a transparent way, with 
published assessment of the areas for prioritisation at least 12 months in 
advance of the process. This will ensure that providers are able to gather 
relevant evidence for contextualisation of their data, and where required could 
also drive improvement independent of OfS intervention.  

 
Question 10: Do you think that the OfS should adopt Option 1 or Option 2 (see 
paragraphs 207) when defining the scope of each assessment for ongoing 
condition B3? 
 
Option 2 
 

47. The OfS has asked for views on two proposals for the scope of the assessment 
once a provider has been identified through the prioritisation process. This was 
difficult for members to assess as it was not clear if Option B (2) would result in a 
time period for which they would not be eligible for prioritisation as all their 
indicators had already been assessed and any appropriate action had been 
proposed. We welcome clarification of this in the guidance produced for B3.  
 

48. On balance IHE members favoured option B (2) as it is likely that the remainder 
of the provider’s data offers the necessary context to explain why some values 
are below the threshold and that context would be similar regardless of the value 
that prioritisation had identified. It could also remove the burden of a small 
provider being selected each year for assessment on a different indicator.  

 
Question 11: Do you agree or disagree with our proposals for considering the 
context of an individual provider when assessing compliance with condition B3? 
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Don’t know 
 

49. As stated above, IHE strongly supports the use of context in assessing condition 
B3. Context will be vital for our smaller members where data is likely to be 
unavailable or unreliable, and for our specialist providers where the nature of the 
subject, industry and type of provision weigh heavily on the student outcomes as 
defined by the OfS. Student success is specific to each student, and we 
welcome the recognition from the OfS that using context is one way to protect 
student choice. Our members have supplied examples where students have left 
studies early to start new businesses, take job opportunities which recognised 
their learning beyond the level they achieved, and to change direction due to 
family or personal commitments. Jumps in the labour market for specific 
industries like film or live events mean students will step out of learning to meet 
that demand. Understanding that these are positive outcomes for those specific 
students is as important as setting absolute thresholds for those who follow the 
traditional course of study.  
 

50. However, the proposals for context need further development to achieve the 
level of transparency the OfS is seeking to achieve across the B3 indicators. As 
context is most likely to be used by smaller and specialist providers where data 
is lacking, it is vital that the OfS ensures that the way in which it uses context is 
transparent and clear. The OfS should also seek to understand the burden on 
SME providers specifically and take action to reduce burden and cost. Where 
possible the OfS should identify higher level trends which can reduce the burden 
of individual providers identifying separate evidence to the same aim. The OfS 
has already identified some of these such as the proposal that they will consider 
as context, data from student groups with significant historical differences in 
outcomes where an individual provider has a partially large number of these 
students (Annex F paragraph 32). We outline below where the OfS could be 
more clear in their proposals.   
 
 

51. Our members expressed concern that with small data sets they will always be 
asked for context, or asked multiple times for context where evidence already 
supplied would suffice. Our members remain unclear how the OfS will use the 
data they already hold, and what role benchmarks will play in context. It is also 
unclear where the OfS will independently gather evidence for context and where, 
as suggested in the previous consultation on the B conditions, public information 
will be used.  
 

52. How the OfS will approach context related to the COVID-19 pandemic is also 
unclear. Our members have not had the capacity to assess the impact of the 
pandemic on their student data during the pandemic itself, and much of this 
impact is yet to come as these students continue, complete and achieve their 
graduate outcomes.  
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We urge OfS to share this burden by providing sector-level data on the impact of 
the pandemic including ‘Long COVID’ which could impact students’ ability to 
undertake the role they trained for and supporting providers to monitor and 
evaluate their data for impacts of COVID.  

 
53. Our members remain unclear what evidence they can provide to show context 

should it be requested of them and how the OfS will weight information obtained 
through the additional data they hold, and the data offered by the provider. For 
many their data is already either unpublishable or unreliable, and becomes more 
so the further it is split. Other than action plans which acknowledge that there is 
a breach and how they are addressing it, it is not clear what additional qualitative 
evidence the OfS would accept to show context for the list of conditions set out in 
paragraph 229, in particular students’ personal circumstances. It is also not clear 
whether or not the OfS will weight quantitative information differently from 
qualitative information.  
 

54. This is particularly important for small providers where data can change rapidly 
on the basis of a small group of students which may suggest that a provider is 
below the threshold, but this change is a localised or specific to the group of 
students. For example, a provider may have a sudden drop in continuation rates 
where students have left who were unsuccessful in their applications for funding 
following a change in the eligibility criteria that they did not understand at the 
point of application. This is more common for students from groups where 
eligibility criteria are complex such as those who have lived outside the UK. 
These students may have made their funding applications when or just after they 
began their course (which is permitted under student funding rules), and the 
provider allowed them to begin study to facilitate access to higher education.  
Their non-continuation is a reflection of the student finance system, not of the 
quality of the provider’s teaching or support. This circumstance would not be 
covered by any of the broad categories identified in paragraph 244. 

 
55. We encourage the OfS to publish further information to improve the transparency 

of the process for using context, and how different evidence will be applied and 
weighted in the decision making process. The OfS must seek the same level of 
transparency for using context as it has for using the B3 thresholds. 

 
Questions relating to Proposal 6: How the OfS will address statistical uncertainty 
in the assessment of condition B3  

Question 12: Do you agree or disagree with the proposed approach to using 
statistical measures when considering a provider’s performance in relation to 
numerical thresholds?  
 
Agree 
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56. We strongly support the OfS’s use of statistical confidence measures as they are 
a reliable method for ensuring that small data sets with high degrees of statistical 
uncertainty are not used to form judgements on underlying performances that 
they may not represent.  
 

57. We agree with the broad principle of considering statistical confidence on a 
continuous scale rather than setting specific levels that will result in cliff edges. 
We also agree that assessments of compliance should begin where there is a 
minimum of strong statistical evidence (around 90 per cent or higher statistical 
confidence). The OfS notes in paragraph 240 that there are circumstances 
where they may use data with a lower statistical confidence. This seems 
contradictory to the premise of statistical confidence and it is not clear at what 
level of statistical confidence the OfS would be comfortable with making 
judgements. We strongly object to judgements being made in relation to students 
who share protected characteristics while using data with a low statistical 
confidence. Our members suggest that data for these groups is the most variable 
due to the different external challenges they experience in their higher education 
journey. As the OfS rightly recognises, “statistical uncertainty exists because of 
the potential for random variation in student behaviours and outcomes”, and it is 
in these groups where external factors are most likely to be the cause of random 
variation. It is not efficient or effective to rely on statistically unreliable data more 
in the case of these students than for others.  
 

58. We encourage the OfS to consider burden in their assessment of using data with 
lower levels of statistical confidence in addition to points a-c of paragraph 241. 
The data the OfS uses is historical data, and any use of that data to predict 
behaviour in the future which may need to be regulated is likely to include an 
exploration of context. Context in data with low levels of statistical reliability will 
involve the HE provider supplying evidence of context linked more closely to 
specific students or groups of students, which is more burdensome than 
evidence which can apply to a larger group of students. In summary, the less 
reliable the data, the more work the provider has to do to provide contextual 
evidence and the more difficult it is for the OfS to assess it. As we have not been 
able to access all data in which there is low statistical confidence, we cannot 
assess the overall burden of this proposal. For our members, most of whom 
have data with low levels of statistical confidence, the collection of evidence to 
show context would be significantly burdensome and would often require 
identifying individual student circumstances to the OfS.  
 

59. Finally, our members note that the use of historical data is made more difficult 
where the OfS has combined data across the students they teach, register and 
validate. They suggest much lower levels of statistical confidence for data which 
is shared across provision and in many cases, as the teaching only provider, 
they do not hold further information on the context for individual or groups of 
students due to the application of data protection laws. For example, where a 
student has withdrawn it has been the registering provider who has followed up 
on the circumstances of that withdrawal and holds that information, not the 
teaching provider. The more historical the data, the less likely the teaching 
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provider is able to provide context at individual student level. The more 
statistically unreliable the data the more likely it is they will need to do so. 

 
60. We do broadly support the recognition that intrusive regulatory action should 

require strong statistical evidence. We would also welcome further discussion on 
how the OfS could work more closely with providers where there was low 
statistical confidence in the data, to better understand the risks which might be 
present through a more collaborative approach.  

 
Question 13: Do you have any suggestions for additional steps the OfS could 
take to provide greater clarity about the impact that the proposed approach to 
statistical confidence may have for individual providers? 
 

61. The specialist staff resource available to smaller providers is minimal and these 
providers are the most likely to be impacted by data with low statistical 
confidence. This is the case for most SMEs, regardless of the sector they 
operate in. Few IHE members had the time or capacity to provide feedback on 
statistical confidence, and the limited time for consultation has impacted on our 
ability to support their understanding in this complex area.  
 

62. We support the use of less intrusive regulatory measures where the is not strong 
statistical evidence. Continued low level regulatory measures are still 
burdensome for providers and it is not clear if regulatory action on data with low 
statistical confidence represents a fair approach. This is why we continue to 
recommend an SME impact assessment of these types of proposals to better 
understand the nature of the organisations in this position, and if their data is 
likely to improve in statistical confidence over time.  

 
Questions relating to Proposal 7: Taking regulatory intervention when a breach is 
identified  

Question 14: Do you agree or disagree with our proposals to impose an 
‘improvement notice’ where we find a breach of condition B3?  
 
Agree 

 
63. We support the use of improvement notices, as regulatory conditions, where the 

OfS has found a breach of B3, as a reasonable and proportionate first step in 
regulatory intervention. We are unclear under what circumstances the OfS would 
find it more reasonable and proportionate to take more intrusive regulatory action 
without first applying an improvement notice, as outlined under proposal 7. It 
should be transparent to providers what evidence the OfS will use in judging 
what is a reasonable and proportionate regulatory action: if, for example, it 
relates to the severity of the breach, the number of students impacted, or a wider 
view of other conditions where the OfS has identified a possible breach. 
 

64. It is important that action is always reasonable and proportionate. We do not 
accept that any loss of current or future income or damage to reputation is 
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acceptable and the OfS should seek to limit these impacts as far as possible. 
Reputational damage can lead to substantial loss of income and introduce 
greater risk to students across the provider, not only in the HE provision, 
especially where HE makes up a small proportion of the courses on offer. It is 
the OfS’s responsibility to protect student choice and further risk to students 
across the provider by limiting this damage where it is possible and reasonable 
to do so. One of the ways that the OfS can limit potential losses is by ensuring 
that regulatory action to identify and address a breach is managed under clear 
and proportionate timescales.  

 
65. The OfS should clearly set out the timescales they propose to apply to each 

stage of the process after a breach has been identified. These should include 
when providers can expect a response or further questions from the OfS after 
information has been submitted, and the timescales for a decision after the OfS 
has completed their investigation. Service standards for replying to provider 
queries would also minimise potential financial loss and risk to other students at 
the provider.    
 

66. Improvement notices must also be set on a realistic timeframe, be agreed with 
the provider and be reviewed regularly. Where delivery is through a partnership, 
the OfS must take these extended timescales for change into consideration. One 
of our members suggested that their partner sets a deadline for most changes to 
their validated provision which is more than two years in advance of the change 
taking place. Timelines must be adapted to fit local circumstances.  

 
67. Where evidence of improvement is required, it must take into account the 

statistical confidence of the data which is likely to be produced. Shorter 
timeframes are more vulnerable to variable data. While we understand the OfS 
must take action to protect students where their courses are not likely to lead to 
successful outcomes, this must be balanced with the impact on all students of a 
provider or course closure, especially if this could have been avoided with a 
more realistic timeframe to produce usable data.  

 
Question 15: Do you agree or disagree with our proposals to take account of a 
provider’s compliance history in relation to condition B3 for the purpose of 
determining eligibility for other benefits of OfS registration?  
 
Don’t know 

 
68. We found the proposals in paragraph 273 particularly unclear. There are 

significant differences where a provider is already registered, with a compliance 
history, and is switching registration category, to where a registered provider is 
undergoing a merger or where a provider is operating under a new entity. The 
circumstances where provider compliance could and should be transferred are 
likely to be very specific to the circumstance. Our members have already noted a 
lack of clarity in existing guidance for the application of registration conditions 
across all three of these circumstances, and it is an area we would like to work 
more closely with the OfS to improve the clarity and pertinence of guidance.  
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Questions relating to Proposal 8: Timing of implementation  

Question 16: Do you agree or disagree with the proposals for the implementation 
of the proposed approach to regulating student outcomes? If you disagree, do 
you have suggestions for an alternative timeline?  
 
Disagree 

 
69. We do not agree with the intended timing of implementation of the student 

outcomes proposals, which we believe are unreasonable given the length of time 
allowed for consultation, the speed of implementation following the consultation 
outcome, and the current environment in which our members are operating.  
 

70. It is unreasonable to expect that providers can make the required adjustments to 
meet the B3 condition by July 2022, when the consultation response will not be 
published until June 2022. We hope that the OfS will consider our response to 
these consultations, and make changes to address our concerns which will mean 
that the proposals in these consultations will change. One month is not nearly 
enough time to put processes in place to address the implications of the new B3 
condition for providers.  

 
71. We cannot support any new condition of registration where the primary actions 

are undertaken at the single most resource intensive time in an academic year – 
September/October. IHE member resources are stretched throughout the year 
but it is never more acutely felt than during this period. There has been no 
serious justification offered for publishing data or undertaking prioritisation during 
this period that could not just as easily apply to the beginning of 2023. 

  
72. IHE member resources remain focused on supporting students through the 

impacts of the COVID-19 pandemic. Many of our members teach high numbers 
of international students who are still trying to enter the UK to begin their studies. 
This and the rate of change to the operational pandemic guidance in recent 
months have been cited as one of the reasons for not being able to engage with 
these consultations. For most of our members September and October will be 
when their largest cohorts of students begin their studies, and these students 
have also had the most disruption to their pre-HE life and studies of any recruited 
so far. It is likely that they will therefore take considerably more resource than 
usual to support through this transition, and our members want to be able to 
focus their efforts on these students in this period, not on additional regulatory 
burden. The window for students to successfully transition into higher education 
is short; the window for applying this new regulation is not. IHE members urge 
the OfS not to divert their attention away from their students during this critical 
time. 
 

73. The OfS has already proposed a number of additional changes to the regulatory 
environment in September/October 2022 which include the introduction of a new 
data submission process – Data Futures – and for IHE members, the transition 
from the Student Alternative data collection to the Student data collection.  
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This will make these two months the busiest time for any staff who contribute to 
data submission. In IHE members, the staff who submit data also undertake 
multiple professional services roles, and have limited time for additional burden 
in these 8 weeks. As the OfS has rightly recognised throughout this consultation, 
it is smaller providers who will be most impacted and face the greatest burden in 
the implementation of the new condition. We urge the OfS to consider this in 
setting the implementation schedule. Any implementation of B3 should also 
avoid the implementation of other significant changes to the regulatory 
environment such as TEF and Access and Participation Plans, as these are also 
likely to be the responsibility of a single or very small group of staff in small 
providers. 
 

74. Decisions in early 2023 would also make the greatest potential impact on 
students and their choices in the admissions cycle. Should regulatory conditions 
place limits on recruitment, or if providers are expected to mitigate risk through 
recruitment, it will be too late to do so. It would be more reasonable to delay the 
implementation process and deliver decisions in early summer 2023, to better fit 
with providers’ academic governance timetables to implement and resource 
changes. While we recognise the OfS’s desire to see the impact of B3 quickly, 
our members must also adhere to OfS expectations on governance and 
management, and the contracts they hold with their students and collaborative 
partners. Frustrating though it may sometimes seem, there are real and practical 
reasons why the HE academic process moves so slowly.  

 
75. We are also concerned that 4 weeks is not enough time to prepare contextual 

information for the OfS. This is further complicated by the unreasonable period 
for consultation and the speed of implementation. We do not accept the OfS 
suggestion that providers should already understand their data. IHE members 
found the presentation of the data workbooks to be highly complicated, and most 
do not have staff with the specialist knowledge to re-create such complex data 
indicators to check for potential errors in data. The supply of such staff across 
the entire sector indeed falls grossly short of the demand. 

 
Question relating to Considering regulatory burden on registered providers  

Question 17: Is there anything else we could consider that would reduce 
regulatory burden for providers while regulating minimum requirements for 
student outcomes? 
 

76. We strongly encourage the OfS to conduct an SME impact assessment on the 
proposals for B3. We estimate there were over 20 instances in this consultation 
where the OfS identified a particular impact on small providers, yet there has 
been no clear assessment of the cost, burden or other implications of these 
impacts.  
 

77. An SME impact assessment was last made on the cost and burden of regulation 
during the passage of the legislation which created the Office for Students. It is a 
standard that should have been set by the original regulatory framework and 
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maintained for all the significant changes which followed; but while 2018 would 
have been the best time to reach this conclusion, the second best time is now. 

 
Contact IHE 
 
• For more information or to speak to someone about this consultation response, 

please contact IHE on info@independenthe.com or +44 20 3929 3370. 
• Visit our website at www.independenthe.com 
• Follow us on Twitter at @independent_HE 


