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About IHE 

Independent Higher Education (IHE) is the UK’s representative body for independent providers 
of higher education, professional training and pathways. Our 60 members are highly student 
and teaching-focused and include many small and specialist providers. One of IHE’s principal 
aims is to facilitate an SME model of higher education, enabling new approaches and 
innovation to flourish within a flexible regulatory environment.  
 

Introduction 
 
1. The proposals in this Office for Students (OfS) consultation are significant and will be far-

reaching in their impact. Before addressing the detailed questions related to the proposed 
conditions of registration and their implementation, we would like to open our response with 
what we believe are the principal concerns of our members: the timing and implementation 
of changes; and the impact on partnerships. 

 
Timing and implementation of changes 
 
2. We do not agree with the intention to implement these proposals mid-academic year. The 

impacts of the pandemic are still widely felt across students and institutions, and the rate of 
change in government remains high for education. It would be in the best interest of 
protecting students to allow for the implementation of these changes at a measured pace, 
ensuring that stability for students remains at the forefront of our shared purpose. Some of 
these proposals would include significant changes to the delivery of assessments and in 
some cases courses themselves. Changes of this nature after the beginning of an academic 
year can severely disrupt students and may not be permitted under consumer legislation, 
depending on the nature of the change.   
 

3. Given the scale of internal work that may be required of higher education providers, and of 
their partners, there should be no question that these new and revised ongoing conditions 
might “come into effect for registered providers immediately upon publication” of the OfS’s 
decision in autumn 2021, as the consultation document suggests. By the OfS’s own 
stipulations, the necessary changes would need to follow the reporting structures of the 
provider’s Governing Body, and/or relevant sub-committee, which in themselves are unlikely 
to achieve this by the end of the calendar year. The idea that such significant changes to 
the regulatory framework, and the consequential changes to provision they may precipitate 
midway through an academic year, could be imposed in such a peremptory manner does a 
disservice to the sense of responsibility that all IHE members feel towards their students, 
and would likely run counter to their statutory obligations under consumer law. It would also 
seriously undermine the hard-won reputation of the English higher education regulator for 
taking independent, carefully considered and evidence-based decisions in the interests of 
students.  
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4. The B conditions of the regulatory framework are all closely interrelated, and so 
implementation of any of the proposed changes in this consultation should be done in 
coordination with the anticipated changes to B3 which are to be consulted upon in the 
autumn. The design of that upcoming consultation can usefully build on the outcomes and 
analysis of the responses to this current consultation, while also aligning the baseline 
conditions of the regulatory framework with the element of enhancement offered by a 
reformed TEF, itself due to be consulted upon shortly. 
 

5. The complexity of the changes under consideration and how they might interact with the 
way in which higher education provision is currently delivered is underlined by the 112 
pages of this consultation document, along with its frequent references to the 81 pages of 
the Phase 1 analysis document. The combined heft of these policy consultations represents 
a strong disincentive to engagement from SME providers who simply do not have the spare 
staff capacity and time to reflect properly on these proposals and to feed back on their 
design and implementation – still less the individual students and taxpayers in whose name 
these proposals are presented. 
 

Impact on partnerships 
 
6. Our response in January 2021 to the first phase of the OfS’s quality and standards 

consultations made clear our deep concern about the potential impact of the proposals on 
the hundreds of partnerships currently in place under legal contract between degree-
awarding institutions and other higher education providers, as well as on the availability and 
cost of new validation agreements to providers who find themselves in need of one. 
 

7. Both the analysis of responses to this prior consultation and the current consultation 
document have clarified the OfS’s intentions in this area, and have crystalised our concern 
about what we now consider the likely impact of these proposals. 
 

8. We strongly support collaborative partnerships which prioritise students and bring together 
the best attributes of both partner institutions. As we have noted in our past collaborative 
work on partnerships1, students are best served through transparent and clear 
responsibilities for each partner, as well as fair and effective mechanisms for partners to 
address areas where improvement is needed. Most partnerships bring innovative and high-
quality courses to students in much-needed subjects, areas and delivery models.  
 

9. We acknowledge, however, that there remain some areas of poor practice which the sector 
needs to understand and then commit to addressing, in coordination with the OfS. Indeed 
the task of addressing some of these areas has been in the OfS’s business plan for a long 
time, but remains regrettably incomplete, and for the most part not even begun. We urge the 
OfS to work with the sector to prioritise research, analysis and action on academic 
partnerships, including validation and sub-contract arrangements, before implementing any 
proposal which adds an additional layer of regulation and bureaucracy to existing quality 
assurance processes. These partnerships are complex legal arrangements, both between 
partners and students, and it remains unclear how the OfS’s proposals would interplay with 
for example consumer legislation and the OIA’s guidance on how it manages its statutory 
responsibilities for students studying under academic partnerships.   

 
1 ‘Piloting a streamlined approach to validation’ – a joint project by The Open University (OU), the Quality 
Assurance Agency for Higher Education (QAA) and Independent Higher Education (IHE), 
http://independenthe.com/archives/ihe-qaa-ou-final-validation-report-december-2017   
 

http://independenthe.com/archives/ihe-qaa-ou-final-validation-report-december-2017


 

 3 

Questions relating to Proposal 1: impose three general ongoing conditions of 
registration relating to the quality of a provider’s courses  

Question 1a: Do you agree or disagree with the proposed introduction of ongoing 
condition B1 and associated changes to the OfS’s regulatory framework as set out in 
Annex A?  
 
NEITHER AGREE NOR DISAGREE 
 
Question 1b: Please give the reasons for your answer to Question 1a.  
 
10. While we are sympathetic towards the aims behind this proposal, we cannot support the 

introduction of B1 in its current form or on the timetable suggested. 
 

11. We support the enhanced recognition and value placed on the support for students, design, 
and delivery of a course as we believe that this will strengthen innovation in this area. While 
we support a regulatory framework which is centred primarily around outcomes, the 
limitations of the data available to create metrics as a proxy for quality are well understood, 
and are more pronounced in the case of SME providers and those who offer something 
different from the norm. We are hopeful therefore that a greater attention to and 
understanding of the distinctive academic experience at different providers might help the 
OfS to put these metrics in the proper context. Indeed the contextualisation of outcomes 
data will be vital to ensuring that actions the regulator takes are in the interest of all 
students, and especially for providers with new delivery models or whose data is more 
variable because of their size.  
 

12. Much of the additional detail on what the OfS considers to be the minimum baseline for 
quality and standards will also be received as helpful by many higher education providers, 
and in particular new entrants to the market, in considering how they design and deliver 
their courses. We do have some concerns, however, that the OfS does not have sufficient 
capacity to assess all of these conditions in practice without a significant increase in its 
resources, and that this risks a further increase in the already heavy burden and cost of 
regulation for SME providers in particular.  
 

13. Definitional issues and the role of academic judgement still remain central for the successful 
implementation of the proposals, including in relation to judging outcomes such as 
‘educational challenge’ and ‘coherent’ courses. We refer to our consultation response to the 
first phase and emphasise the importance of contextual information and understanding to 
many of the proposals, such as those relating to TNE. 
 

14. The proposed use of ‘academic experts’ to assess some of these elements does pose a 
number of questions which will need to be explored in more detail, and we would expect to 
see QAA as the DQB take on a leading role in any process by which expert academic 
judgement or advice is considered as part of an assessment of these B conditions. Who or 
what constitutes an academic expert in relation to the more specialist programmes offered 
by many independent providers will be an open question with which our members will want 
to engage in detail. 
 

15. We are most concerned with the likely impact of this and other proposals on the validation 
and subcontractual agreements which underpin new and existing collaborative partnership 
arrangements within England, across the UK and transnationally.  
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16. The OfS has a responsibility to protect and promote student choice by ensuring that new 
and existing higher education providers without their own degree-awarding powers can 
access validation services of high quality, suitability and affordability. The OfS was tasked 
from its first establishment with monitoring the performance of the market in validation 
services, and with intervening to promote greater availability of a suitable service where the 
market was deemed not to be delivering this of its own accord. Such interventions could 
include the commissioning of validation services from a registered provider with degree-
awarding powers or indeed the provision of validation services directly by the OfS, the 
power for both such interventions having been granted to the OfS in the Higher Education 
and Research Act 2017 (HERA). 
 

17. The OfS has not yet taken a view on whether or not the validation market is functioning 
sufficiently well to avoid the need for such interventions, principally it appears because the 
OfS has not yet carried out any of the monitoring or evaluation of this market with which it 
was tasked. The absence of any comprehensive evaluation of the validation market in its 
current state would make it impossible later to assess the market impact of the changes to 
the regulatory framework proposed in this consultation – impact which we believe is likely to 
be significant.  
 

18. We therefore urge the OfS to pause the implementation of these proposals as they 
relate to partnership arrangements until such time as this evaluation work has been 
completed. We set out some further views on partnerships, transnational education (TNE) 
and non-prescribed provision in response to question 11. 
 

19. The proposed capturing of all validation provision within the scope of these proposals, 
combined with the move away from using the UK-wide Quality Code as a central reference 
point, would exacerbate the existing drift towards dual and overlapping regulatory 
requirements for providers who deliver higher education in different nations of the UK. 
Providers in the Approved category are becoming more vulnerable still due to their 
increasingly differential treatment by the different UK nations in respect of delivering loan-
funded courses. The current drift and proposed clean break from a UK-wide Quality  
Code is likely to have far-reaching consequences for student mobility within the UK. 
 

20. We would welcome further engagement with the OfS, and other sector bodies, on the 
interaction of the proposals with consumer rights law, and the work of the Competition and 
Markets Authority (CMA) and any consequential guidance from the CMA. This is of 
particular importance in relation to the proposals around partnerships and concerns of 
courses being “up-to-date”. 

 

Question 1c: Do you have any alternative suggestions to the proposal in Question 1a?  

21. We recommend that the OfS considers further how the detail of B1.4 should be expressed 
in order to ensure that the proper context is always borne in mind. Specifically, both the 
level and size of a higher education course are important parts of the context of how each 
element of the condition should be assessed, as well as its subject matter, but these are 
entirely missing in B1.4 (c) and partly missing in B1.4 (d). What constitutes the effective 
delivery of a course is very likely to differ according to its level and size (volume of learning). 
These differences will become all the more stark when the condition is applied to a 
proliferating range of short courses, modules, micro-credentials and Higher Technical 
Qualifications (HTQs). 
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Question 2a: Do you agree or disagree with the proposed introduction of ongoing 
condition B2 and associated changes to the OfS’s regulatory framework as set out in 
Annex A?  
 
NEITHER AGREE NOR DISAGREE 
 
Question 2b: Please give the reasons for your answer to Question 2a. 

 
22. We do not feel able to support the condition in its current proposed form without first 

understanding better how the component parts will be assessed, and to what extent these 
assessments will be suitably attuned to the diverse contexts of small, industry-focused 
providers in particular. 
 

23. We do welcome the intended flexibility here, particularly around student engagement and 
professional education. We would like to continue to work with the OfS on this area of 
regulation – provision focused on adult learning, and models such as step-on and step-off. 
We support the changes made to identifying student support at the point of admission. 
 

24. We also welcome the separation of, and clarification around, non-academic support and 
agree with its not being included in the revised condition. 
 

25. We broadly welcome the elements relating to ‘a minimum requirement for student 
engagement that requires a provider to ensure that opportunities for students to contribute 
to the future development and delivery of their course are built into the course practices’ and 
the avoidance of more prescriptive measures. In the context of institutions which primarily 
serve a mature student market including individuals in full or part-time employment, and in 
particular of courses which are more professional in design, a more prescriptive set of 
requirements would likely be counter-productive.  
 

26. We do feel some hesitation around the use of the words “receives” and “ensure” in this 
condition, and would recommend that the alternative language of “can access” and “enable” 
be considered instead. The feedback from our members suggests that accessing resources, 
support and even engagement is a very personal choice for students. For SME providers in 
particular, an issue has arisen where some of these have been provided but not accessed, 
which in turn would not represent good value for money for students. Our members agree 
they have a clear responsibility to provide support which is proportionate to their delivery but 
they cannot then expend time and resources to ensure that students take this up. It is 
important that any assessment of this condition be properly contextualised according to the 
size and specialism of a provider.   
 

27. For SME providers in particular, physical space will always be at a premium, and the 
expectations of access to different spaces must be proportionate. Quiet study spaces for 
blended learning environments may not always be possible, for instance, and very few of 
the smallest providers enjoy something akin to a fully-fledged university library. The spaces 
and physical resources available to students must be made clear before students choose to 
enrol on the course, and the availability of spaces will always need to strike a balance that is 
appropriate to the subject, level and delivery model. 
 

28. Paragraph 32 of the guidance for this condition should also be considered carefully and the 
wording amended to make clear that not every student can at any one time “have” the 
specific resources to which they may generally need access in order to complete the 
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course, and these resources will necessarily be shared and made available communally on 
a fair and equitable basis, which meets the needs of students. 
 

29. In relation to the requirements around staffing, and the reference to ‘appropriately qualified’ 
in particular, we would emphasise the ‘mixed-professional’ model of staff who work in many 
specialist institutions, and what can be understood as a ‘practice-led’ form of experience 
and expertise that is fundamental and appropriate for many specialist institutions located 
within the digital, creative and sports industries and elsewhere. While the more standard 
teaching and lecturing model found within traditional universities can be linked quite easily 
to an established set of qualifications, in providers with these mixed-professional models, 
the subjective regulatory judgement of what is appropriate will become more important, and 
the perceived credentials of any academic expert on whose authority the OfS relies will be 
put under more scrutiny. We would welcome further engagement with the OfS on this area 
of teaching quality and specialism.  
 

30. We are unclear how certain component parts of the condition will be measured. We would 
welcome further discussion with the OfS on any developments that could follow from these 
proposals relating to reform to qualifications for teachers within higher education, or new 
structures for teaching regulation that may be consequential.  
 

31. The appropriateness of the size, composition and qualifications of the staff involved in 
designing and delivering courses will necessarily be highly contextual. We are concerned 
that SME providers in particular should not feel pressurised to overemploy what would 
otherwise be needed to deliver specialist courses to small groups of students, simply to 
avoid to falling foul of what they perceive to be the OfS’s expectations. Without the 
economies of scale unlocked by larger student cohorts, multiple subjects and departments, 
and institution-wide systems, every pound spent on inessential or mismatched and 
disproportionate regulatory requirements is a pound not spent on the teaching, learning and 
other resources for students. Given that CMA guidance already requires a provider to be 
able to deliver a course in the event of a particular staff member leaving, the 
overinterpretation of this condition may be at risk of gilding the lily. 
 

32. On the issue of teaching qualifications in particular, this is an area which will require further 
detailed work and consideration, and cannot be implemented quickly. Very few independent 
providers, let alone the SMEs amongst them, enjoy the same ease of access to higher 
education teaching qualifications, which are predominantly delivered internally by 
universities for their staff, and seldom offered to the university’s partner institutions or to 
other providers who are too small to deliver these courses themselves. IHE will as a part of 
our new Strategy for 2021-24 be reviewing the accessibility and appropriateness of 
qualifications and professional development to support the main specialist roles which exist 
within the independent higher education sector. We would be keen to work with the OfS and 
others to develop a better understanding of these questions as they relate to teaching 
qualifications in particular. 

 
Question 2c: Do you have any alternative suggestions to the proposal in Question 2a?  

NONE GIVEN 
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Question 3a: Do you agree or disagree with the proposed introduction of ongoing 
condition B4 and associated changes to the OfS’s regulatory framework as set out in 
Annex A?  

DISAGREE 

Question 3b: Please give the reasons for your answer to Question 3a. 

33. We remain concerned, as set out in our response to the Phase 1 consultation, that 

removing references in the OfS’s wider regulatory work to the UK Quality Code could 

potentially damage commonality and quality across the four nations, as well as impacting 

the UK’s global reputation – at a point when international students and UK education 

exports are becoming more vital. We do not agree with the rationale that the removal of the 

Code will enhance clarity, and we do not support the OfS’s decision to discard it.  

 

34. IHE members often have partnerships across UK national boundaries, and these rely on the 

levels of commonality achieved through the work of the UKSCQA, QAA and regulators in 

the past. We encourage the OfS to work to regain that commonality to ensure these 

partnerships and greater student mobility between the nations of the UK can be protected.  

 

35. The level of specificity in the guidance at paragraph 50(e) and 52(c) around English 

language proficiency is inappropriate and should be reconsidered. Many IHE members 

specialise in teaching international students both in the UK and overseas, often with English 

language tuition delivered as a core component of their courses and with a diverse range of 

approaches as appropriate to the particular delivery model, subject focus, level and size of 

each course. While this may be just an example, it demonstrates a concerning lack of 

understanding around the nuances of course design, pedagogical techniques and cultural 

contexts. The reference to what “taxpayers” would expect in terms of technical English 

language proficiency is especially unwelcome and wildly inappropriate given the sheer 

range of courses and contexts to which this condition might be applied, and the essential 

importance of institutional in course design, delivery and assessment. It also sends a 

concerning message abroad that the UK does not welcome international students who 

combine studies of English with their chosen subject qualifications.  

Question 3c: Do you have any alternative suggestions to the proposal in Question 3a?  

NONE GIVEN 

Questions relating to Proposal 2: impose one general ongoing condition of 
registration relating to the standards of a provider’s courses 

Question 4a: Do you agree or disagree with the proposed introduction of ongoing 
condition B5 and associated changes to the OfS’s regulatory framework as set out in 
Annex B?  

NEITHER AGREE NOR DISAGREE 
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Question 4b: Please give the reasons for your answer to Question 4a. 

36. IHE was pleased to contribute to the UUK, GuildHE and QAA work on degree classification 

on behalf of UKSCQA, and we support a UK-wide approach to degree classifications.  

 

37. Our members have expressed strongly, however, that these classifications should never 

become static or prescriptive in such a way as might prevent innovative collaboration 

models, especially in fast-evolving industries, from delivering the most up-to-date education 

for students.  

 

38. Our members are also concerned by the lack of information on how non-degree partners 

could demonstrate compliance with this condition and in particular how it relates to condition 

B1. We hope that further work on validation could support a more contextual application of 

this condition that fits the majority of higher education providers on the Register, who do not 

have their own Degree Awarding Powers.  

Question 4c: Do you have any alternative suggestions to the proposal in Question 4a?  

NONE GIVEN 

Questions relating to Proposal 3: impose two initial conditions of registration, 
one relating to the quality of, and one relating to the standards applied to, a 
provider’s course. 

Question 5a: Do you agree or disagree with the proposed introduction of initial condition 
B7 and associated changes to the OfS’s regulatory framework as set out in Annex C?  

AGREE 

Question 5b: Please give the reasons for your answer to Question 5a. 

39. IHE has taken an active role in facilitating the entry of new providers into the regulated 

higher education sector. In the course of this work, we have noted the overreliance on past 

delivery in regulatory documents, and suggest that evidence is gathered from the 

experiences of these providers and of the DQB in order to formulate further guidance on 

how providers can meet condition B7, and specifically linking this to demonstratable 

evidence to meet conditions B1, B2 and B4.  

 

40. We welcome the OfS’s decision not to move to a more rules-based approach for new 

providers and the focus that the OfS has placed on maintaining a proportionate set of 

principles for new entrants, as well as the emphasis on ‘innovation’ that is made in the 

consultation document and analysis paper.  

 

41. We welcome the new conditions B7 and B8, as well as the commentary alongside them in 

the consultation document. We believe this sets out a pragmatic approach to the initial 

regulation of new providers, and we welcome the comments relating to future applications 

for registration that will largely come from providers new to the regulated higher education 

sector.  
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42. We further welcome the OfS’s decision to take a more risk-based approach in not 
implementing a requirement for all new providers to undergo a further DQB review after a 
specific period following registration. We agree that this supports the regulatory duties in 
relation to competition and choice as set out in HERA.  

Question 5c: Do you have any alternative suggestions to the proposal in Question 5a?  

43. We have previously asked the OfS, and HEFCE before it, to commission a report into 

governance structures for independent providers, including corporate governance forms, 

cross-jurisdictional governance structures and connected forms of governance. We 

identified this as an area of concern within previous consultations, including work on student 

protections and market exit. Some of the elements in B7.2 and B7.3 we believe could be 

problematic without a more specialist understanding of these governance structures, and 

connected planning activities.  

 

44. IHE recently launched its own Code of Governance for independent providers of higher 

education, and we have now embarked on a programme of work to support members in 

applying this Code in their particular institutional contexts, from which we will be drawing 

insights and developing further supplementary guidance for publication in 2022. We would 

welcome the opportunity to share our findings with the OfS as they emerge, and to work 

together to achieve the understanding of this complex area which is needed. 

 

45. We would welcome further guidance from the OfS for those providers who are undertaking 

the transition from delivering entirely non-prescribed technical and professional education 

into provision which includes courses or modules falling under the expanded definition of a 

higher education course set out in this consultation. Specifically, these providers need clear 

guidance on the OfS’s expectations around the benchmarking of their courses, and where 

this is or is not applicable. There is still considerable uncertainty across the independent 

sector as to what education and training may or may not be considered higher education, 

whether this depends on the potential accumulation of credit towards a qualification from 

degree-awarding body, and whether the OfS would take a view on a provider’s decision to 

put a particular course forward for benchmarking and credit bearing or not. This uncertainty 

will only increase in the light of the OfS’s expansion of its regulatory focus to include HTQs, 

short courses and individual modules. 

Question 6a: Do you agree or disagree with the proposed introduction of initial condition 
B8 and associated changes to the OfS’s regulatory framework as set out in Annex C?  

AGREE 

Question 6b: Please give the reasons for your answer to Question 6a. 

46. We welcome the changes to streamlining the process around registration and applications 

for DAPs outlined in the proposals, which we believe could have a significant impact on 

providers seeking to register and the costs in resource and time that are considered when 

deciding to make the investment into registration. We hope that these changes might 

themselves facilitate a clearer and quicker route to New DAPs, but also that they herald a 

further and more extensive consideration of how this process might be streamlined and 
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made more accessible. 

 

47. More broadly, we support the focus on academic judgement set out in these proposals and 

how it would relate to new forms of provision, pedagogy and assessment that new providers 

may wish to make fundamental to their institutional mission.  

Question 6c: Do you have any alternative suggestions to the proposal in Question 6a?  

NONE GIVEN 

Questions relating to Proposal 4a: commission the designated quality body to 
provide evidence about compliance with the initial conditions for a provider 
seeking registration 

Question 7a: Do you agree or disagree with the approach to information gathering and 
assessment proposed in paragraphs 85-90 above and as set out in the proposed 
guidance for initial conditions B7 and B8 in Annex C?  

AGREE 

Question 7b: Please give the reasons for your answer to Question 7a. 

48. We support the proposals to allow B8 to be satisfied at the same time as new DAPs, and 

the commentary on streamlining this process. We support the focus and emphasis on 

academic judgment set out in this section. 

 

49. We welcome the clarity provided on the role of the DQB, and its importance in bringing 

expert academic judgement to bear where it is needed. It would be helpful, however, if the 

guidance could say more about the circumstances in which the OfS might overrule any 

judgement of the DQB, if these potential circumstances do exist, and in doing so whether 

the basis for this decision would be made public or shared with the provider in question.  

 

50. We welcome the examples given which provide much-needed clarity on the circumstances 

in which a QSR may not be required, such as when a provider wishes to move to a different 

category on the Register, or takes on a new legal form. 

 

Question 7c: Do you have any alternative suggestions to the proposal in Question 7a?  

NONE GIVEN 

Questions relating to Proposal 4b: operate a flexible risk-based approach to 
evidence gathering and investigation for registered providers 

Question 8a: Do you agree or disagree with the approach to information gathering as 
part of an investigation proposed in paragraphs 91-98 above and as set out in the 
proposed guidance for conditions B1, B2, B4 and B5 in Annexes A and B?  

AGREE 
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Question 8b: Please give the reasons for your answer to Question 8a. 

51. We broadly welcome this approach, including an appropriate focus on academic judgement.  

 

52. While it will often be the case that the DQB is the most appropriate body to conduct an 

investigation where this is needed, we would urge the OfS to consider the likely cost of such 

activities and whether this would in a particular case be proportionate. We would support 

the use of more informal mechanisms of engagement and evidence gathering wherever 

possible and appropriate in order to minimise the associated cost and burden. Again, we 

would welcome clarification on the circumstances in which the OfS might dismiss any 

investigation by the DQB, or judgements made as part of their investigation.  

 

53. A significant issue with previous approaches to investigations of individual providers has 

been a lack of transparency around process and timescales, which in certain circumstances 

can have a disproportionately damaging impact on providers and their students. We 

strongly urge the OfS to prioritise the provision of a clear process and defined timetable for 

investigations wherever possible so that providers are not left in limbo and risk paying the 

ultimate penalty, irrespective of the actual outcome when it is finally reached. 

 

54. We would also welcome a wider discussion on the representations and appeal process for 

regulatory decisions so as to enhance the transparency of how the OfS meets its 

responsibilities under the Regulators’ Code in this area. 

Question 8c: Do you have any alternative suggestions to the proposal in Question 8a?  

NONE GIVEN 

Questions relating to Proposal 4c: take account of a provider’s compliance 
history in relation to the quality and standards conditions for the purpose of 
determining eligibility for other benefits of OfS registration 

Question 9a: Do you agree or disagree with the approach to taking account of a 
provider’s compliance history for the purpose of determining eligibility for other benefits 
of OfS registration proposed in paragraphs 103-126 above and as set out in the 
proposed guidance for conditions B1, B2, B4 and B5 in Annexes A and B?  

NEITHER AGREE NOR DISAGREE 

Question 9b: Please give the reasons for your answer to Question 9a. 

55. While we agree in principle that a provider’s compliance history should be taken into 

account when determining its eligibility for the benefits and privileges set out in paragraphs 

105-126, we would need more detail of how exactly this might be done before supporting its 

implementation. This will also need to be considered in the light of the upcoming 

consultation into the future of TEF. 

 

56. There are likely to be elements of a provider’s compliance history which are more or less 

relevant to their eligibility and suitability for particular benefits, and we would not support for 

example a blanket ban on accessing a benefit because of an isolated example of non-
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compliance in an area of only marginal relevance. In keeping with the principles outlined in 

B1 and B2, we encourage the OfS to provide further guidance on how it will treat relevant 

positive developments by the provider related to the areas of concern in the previous refusal 

or compliance issues.  

Question 9c: Do you have any alternative suggestions to the proposal in Question 9a?  

NONE GIVEN 

Questions relating to Proposal 5: the OfS will use its role as the body responsible 
for External Quality Assurance for integrated higher and degree apprenticeships 
to inform its judgements about condition B4. 

Question 10a: Do you agree or disagree that the OfS should use its role as EQA provider 
to inform assessments of condition B4?  

AGREE 

Question 10b: Please give the reasons for your answer to Question 10a. 

57. We welcome the additional clarity provided on how the OfS will approach its role as the 

body responsible for the EQA of higher and degree apprenticeships, and agree that it would 

be appropriate for this work to inform its judgements about condition B4. 

 

58. The complex interrelation between the responsibilities of the OfS, the DQB and the Institute 

for Apprenticeships and Technical Education will require further careful consideration, and 

we would urge the OfS to engage with the sector, and those independent providers with 

extensive past experience of delivering apprenticeships in particular, in order to ensure that 

regulations do not overlap and generate unnecessary additional burden. 

Question 10c: Do you have any alternative suggestions to the proposal in Question 10a?  

NONE GIVEN 

Questions relating to all proposals 

Question 11: Do you have any comments about the proposed implementation of the 
proposals in this consultation?  

59. We strongly emphasise that a detailed understanding of how baselines relate to 

enhancement, and therefore the new Teaching Excellence Framework, is fundamental to 

the sector’s understanding of the system-wide impact of these proposals. 

 

60. We encourage the OfS to develop a greater understanding and consider further guidance 

on the treatment of small datasets, and how they will adapt their processes to incorporate 

SME HE providers in both initial and ongoing conditions. We hope that the OfS will further 

engage with IHE and the sector to ensure that they have proportionate approaches to 

regulating providers with such a diversity of size and capacity. 
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Partnerships 

 

61. The OfS’s apparent assumption that partnerships are used to limit regulatory liability is a 

significant one, and we believe not a helpful premise for this consultation. It would be just as 

logical or appropriate to start with the assumption that all partnerships drive innovation in 

provision, particularly industry-led skills and education, as well as partnership being a key 

driver for access and social mobility. 

  

62. We believe this negative framing of partnership working distracts from the necessity of 

partnership working in order to secure certain types of specialist provision – not least for 

those individuals furthest away from the education system, and who are rightly central to the 

Government’s post-18 education reform agenda.  

 

63. With regard to validation agreements, these vary across the sector and this diversity of 

arrangements reflects the diversity of the sector, the diverse needs of students, and the 

latent desire of many institutions to innovate and work in new ways, often in response to the 

local labour market or community need. A system-wide impact assessment should be 

undertaken to understand the role of validation agreements with regards to innovation; 

competition and choice; value for money; and widening participation, with particular regard 

to the students who study on validated provision. We do not think that the ongoing review of 

key performance measure 9, as set out in the proposals, is a sufficient mechanism to do 

this.  

 

64. With significant reforms and changes taking place in the higher education system, we 

believe a ‘systems analysis’ is urgent and necessary. Validation will be a central mechanism 

to creating greater supply-side dynamism and widening of entry routes to the sector. 

Disincentivising this provision could also disproportionately impact certain categories of 

students, such as adult learners.  

 

65. Validation is also the main route through which new providers can deliver new forms of 

provision. Any impact on this provision, must be understood in the wider context of 

validation as a primary route into the sector. 

 

66. Given the complexity to the post-pandemic regulatory, funding, economic and social context 

that all providers find themselves in, we believe greater emphasis must be placed on the 

timeframes for the implementation of the proposals relating to partnership working, and the 

multi-year validation agreements that currently exist, those being developed, and those that 

institutions are seeking to establish in the future as part of their long-term planning. The 

increased costs and regulatory burden should be understood in the context of the fiscal 

environment, and the burdens placed on institutions resulting from the exceptional 

circumstances of the pandemic.  

 

67. Neither the OfS nor the Department for Education has undertaken any studies or analysis of 

validation and we believe that this creates significant uncertainty around unintended 

consequences of these proposals. We note the section of the regulatory framework on 

validation relating to undertaking an assessment of the current validation system, which 

three years on has still not been initiated. 
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Consumer rights law and the CMA 

 

68. We welcome the OfS’ comments that “we would consider the contractual arrangements in 

place for the delivery of a course to be relevant factors in our decision-making process 

about a possible breach of the condition” (analysis of responses, paragraph 68). Further 

clarity around the protocols that would be used, and how academic judgement would be 

applied to the partnership arrangements, would be welcome.  

 

69. We believe further information is also needed around the sanctions that may be 

implemented in relation to both partners in any agreement.  

 

70. There are potentially serious consumer rights issues for students in relation to the impact on 

validation agreements, the continuation of specific agreements, and those in development. 

We would ask the OfS to fully consider this and review the proposals relating to partnership 

in the context of consumer rights law.  

 

71. There exist many innovative partnership models, including pathway providers, that operate 

in the sector. Pathway providers often have longstanding relationships and contracts with 

globally recognised institutions in the UK, and the OfS must ensure that it fully understands 

the implications of these proposals on the distinct and flexible models that they operate – 

often contextualised within the needs, history and culture of the institution, and the needs of 

the students starting in countries that operate different educational systems to England. 

 

72. It would not be appropriate to implement proposals that could impose legally ambiguous 

requirements on these providers, or that could create legally ambiguous situations for the 

institution and their students. By contrast, the division of responsibilities between two or 

more partners in existing collaborative provision arrangements are set out in legally 

enforceable contracts, some of which have terms of over a decade, and these cannot be 

easily unpicked. 

 

Transnational Education (TNE)  

 

73. In relation to the proposals for TNE, the current aggregate offshore record is an aggregate 

return with no individualised data. If the OfS is now seeking to request further data, different 

jurisdictions have different data protection requirements which may prevent some types of 

data collection being permitted. We would also highlight sample sizes as a key issue in this 

area of data collection given that TNE provision can be highly targeted.  

 

74. We would welcome further engagement from the regulator on these proposals, data 

collection and their approach to intervention, not least because of the emphasis placed on 

international regulators and their regulatory regimes and interventions. It is not clear how 

this regulatory partnership would work.  

 

75. Many of our members are not clear on how these proposals would actually be put into 

practice given the points raised above. We strongly feel the OfS will need to engage fully 

with institutions to discuss how the implementation of the proposals will take place. There is 

a substantive issue of dual regulation and dual jurisdictions which could impact significantly 

in the context of student consumer rights issues, or regulatory investigations.  
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76. We are concerned that the proposals would significantly increase the level of information or 

data being collected, and that the issue of regulatory burden is particularly acute due to the 

size and scale of TNE provision.  

 

77. We think a significant engagement exercise (as suggested by the OfS) is required on these 

operational issues, and wider concerns around international professional body recognition 

and assessment; education and cultural issues, such as the use of formative or summative 

assessment; and how B2 and ‘coherence’ of courses will be applied to the regulation of 

TNE provision. 

 

78. TNE plays a determining, and growing, role in the International Education Strategy and UK 

education exports, and we strongly urge the OfS to consult with the wide range of different 

institutions involved in this market, not simply universities or traditional models of provider. 

Non-prescribed provision  

79. The OfS should undertake an entirely separate consultation in relation to the proposals on 

what it calls “non-recognised” higher education, including the short professional course 

market for adults and those in work. 

 

80. The OfS should consult with sector bodies on how to begin to map this area of provision. 

The Government may wish to implement policy reforms or financial incentives for this 

provision to boost adult re-skilling and to help adults back into work given the accelerated 

structural and sectoral changes taking place across the UK’s economy because of the 

pandemic. The OfS will be aware that many qualifications in this area already are regulated 

by professional bodies; these proposals should be considered alongside that existing set of 

regulation that is accepted, trusted and embedded. 

 

81. Many providers delivering these types of qualifications operate at the intersection of FE, HE 

and lifelong learning, and already have to manage overlapping, if not duplicated, forms of 

regulation for different systems and funding regimes. This regulatory context should be 

taken into consideration when delivering these proposals.  

 

82. The size of non-prescribed qualifications also differs hugely and having specialist 

understanding of this in relation to evidencing academic experience and the other conditions 

will require a very different academic judgement.  

Question 12: Do you have any comments about any unintended consequences of these 
proposals, for example for particular types of provider or for any particular types of 
student?  

83. A full impact assessment should be conducted in relation to SME and micro providers. 

There is growing regulatory burden being introduced to institutions within the sector, not 

least within the new freedom of speech legislation, and this will have a disproportionate 

impact on smaller providers.   

Question 13: Do you have any comments about the potential impact of these proposals 
on individuals on the basis of their protected characteristics?  

NONE GIVEN 
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Question 14: Do you have any other comments about the proposals?  

84. We welcome the comments (in the analysis paper for the phase 1 consultation) reiterating 

that enforcement measures and sanctions must be used in a proportionate manner in 

response to a particular breach, as well as the restatement of an expectation that a period 

of improvement would operate before escalation.   

 

Contact IHE 
 

• For more information or to speak to someone about this consultation response, please 

contact IHE on info@independenthe.com or +44 20 3929 3370. 

 

• Visit our website at www.independenthe.com 

 

• Follow us on Twitter at @independent_HE 

 

mailto:info@independenthe.com
http://www.independenthe.com/
https://twitter.com/Independent_HE
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