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About IHE 

Independent Higher Education (IHE) is the UK’s representative body for independent 
providers of higher education, professional training and pathways. Our members are highly 
student and teaching-focused and include many small and specialist providers. One of IHE’s 
principal aims is to facilitate an SME model of higher education, enabling new approaches 
and innovation to flourish within a flexible regulatory environment.  
 
Introduction 
 
1. We believe that the Department for Education and the Office for Students both share our 

conviction, and the conviction of our members, that higher education has the potential to 
transform the lives of people from all backgrounds, and that England’s higher education 
sector should be bold in its ambition to lead the world in academic excellence, equality of 
opportunity, and agility to respond to economic needs with a system of lifelong learning. 

 
2. Ambition is a virtue, but one which must be tempered with realism, with the wisdom to 

know what is under our control and the humility to accept those things which are not. 
This principle applies equally to the impact that higher education institutions can have on 
the lives of their students and to the impact that a regulator can have on the sector it 
regulates. Institutions and regulators alike should focus their considerable but limited 
powers on the areas in which they can make the greatest positive difference to society, 
while resisting the siren song of micromanagement which will only undermine autonomy 
in the lives and business of others.  

 
3. The UK has an enviable reputation around the world for the quality and standards of our 

higher education sector, which attracts hundreds of thousands of international students, 
scholars, academics and industry professionals to our shores every year. This is a 
reputation enjoyed by and attributed to the UK as a whole, which, notwithstanding the 
devolved status of policymaking in this area, speaks to the common traditions, practices 
and aspirations of higher education institutions across the four nations which must be 
recognised and protected if this reputation is to be preserved. 

 
Equality of opportunity or equality of outcomes? 
 
4. IHE members are known for their focus on the student experience and for the close 

alignment of their courses to the graduate outcomes required by particular vocations, 
professions and industries. Nevertheless, we have real concerns with the way in which 
OfS in this consultation elides the difference between the quality of higher education 
provision and these student or graduate outcomes. Both are undoubtedly important, and 
we believe there to be a strong link between the two, but mistaking one for the other is 
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nonetheless a category error which has led OfS to make some unfortunate and 
unevidenced assertions around the access and participation of students with certain 
characteristics, and the misplaced proposition that any continued use of ‘benchmarking’ 
against such characteristics amounts to ‘baking in their disadvantage’.  

 
5. Higher education providers alone cannot reverse generations of structural disadvantage 

and prejudice within English society, any more than they can make the life of a mature 
commuter student with work, parenting and caring responsibilities, equally as free from 
disruption and distraction as that of an 18 year-old living on campus with 24/7 access to 
dedicated spaces for study. If there is a real difference in the ‘learning experience’ of 
these two students, that does not mean that a provider has delivered a lower ‘quality’ of 
provision to one than to the other, and to insist that it does is to make a mockery of the 
genuine challenges in supporting less traditional higher education students that many 
providers work tirelessly to meet. 

 
Learning the lessons from data 
 
6. The Independent Review of TEF conducted by Dame Shirley Pearce in 2019, and 

published in January 2021, offers a comprehensive and thoughtful set of reflections on 
the strengths, weaknesses and limitations of the data currently available to inform 
assessments of quality and excellence in UK higher education, and we refer to it in some 
of our answers below. The accompanying ONS report into the statistical processes in 
TEF provides some particularly relevant analysis and recommendations which OfS 
should take into account when further developing its proposals. 

 
7. There are real and significant challenges involved in using and developing shared 

sources of data for reaching comparable judgements on the great and growing diversity 
of the higher education sector in England. Micro providers with 25 students on a single 
course sit alongside large multi-faculty universities with 25,000 students in the same 
regulatory landscape. Full-time three-year undergraduate degrees may be by far the 
most common delivery model at one provider, while another may specialise in a four-
year part-time diploma taught exclusively on weekends alongside continuous 
employment and additional work placements. One subject at an institution of high 
renown may only be studied face to face on a fixed annual timetable in its entirety, and 
lead to a single terminal qualification, while a subject at a more modern provider may be 
accessed via bite-sized chunks with a blended delivery allowing students to build up 
credits, modules and intermediate qualifications over the course of many years, with the 
option of pausing and resuming at any time.  

 
8. This is the reality of learning in 2021, in all its diverse arrays, and the divisions between 

academic, practical, professional and technical are increasingly being eroded by 
interdisciplinary programmes and by the reimagining of the physically delimited spaces 
of our lives (classroom, workplace, leisure, etc.), which has only accelerated over the last 
year in response to the hard and urgent lessons of the pandemic. This consultation pays 
lip service to this reality with one or two glancing references, but it does nothing to 
grapple with its profound and far-reaching implications. 

 
9. The Government in its response to the Pearce Review confirms it would “like the OfS to 

be mindful of how metrics could measure the quality of learning delivered in a more 
flexible way over the course of a student’s lifetime (e.g., part-time study), as well as 
those which measure outcomes from a full-time degree.” OfS itself makes clear (in 
paragraph 34) that it also “[expects its] proposed approach to apply to modular and 
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flexible provision”. Our response therefore assumes that the specific proposals are 
intended for use across the full spectrum of provision and should be evaluated 
accordingly, and this assumption informs many of the difficulties we have identified with 
the proposals and the premises on which they are based. 

 
The law of unintended consequences 
 
10. Leaving aside the clearly intentional departure proposed in this consultation from the UK 

Quality Code and its associated UK-wide standards and practices, many of our concerns 
are related to its potential to have significant unintended consequences which we fear 
will be deleterious in their impact on the diversity of the higher education sector. 

 
11. The greatest concern that we have is on the potential impact on academic and delivery 

partnerships across the UK of OfS’s proposal that the outcomes for every student, 
regardless of their status or location, or the specific terms of the contract under which 
they are learning, be attributed to and contribute to the overall assessment of quality and 
standards at a registered provider. As written in the consultation document (paragraph 
35): 

 
“This means that our regulation of quality and standards would continue to apply to all of 
the students who are registered with a registered provider, taught by a registered 
provider or studying for an award of a registered provider. This includes UK-based and 
non-UK-based students, courses delivered through partnership arrangements both within 
the UK and internationally, and students on any course of higher education (whether that 
course is recognised for OfS funding purposes or not). As is currently the case, each 
registered provider would need to ensure it satisfies all our regulatory requirements 
relating to quality and standards for all of its relevant partnership activity, regardless of 
whether it is a lead or delivery partner as defined in the regulatory framework.” 

 
12. Much will depend on the implementation of this ‘universal’ principle, but as currently 

phrased it appears likely to invalidate the majority of existing validation and franchise 
agreements across the UK and internationally, while significantly elevating the risk and 
thus the cost associated with such partnerships. This would inevitably lead to a shrinking 
of the validation market, which would have an immediate and direct negative impact on 
the opportunities for innovation, for specialist provision, for widening participation in 
many regions of the UK, for boosting the UK’s education exports via onshore recruitment 
and TNE, and for supporting the entrance of new providers into the market and the 
private investment in the economy that these can attract.  

 
13. Given its statutory duty to promote greater choice and opportunities for students through 

a diverse range of types of provider, courses and delivery models, we are sure that such 
a consequence would be entirely unintended, and we therefore urge OfS to pause the 
further application of this principle in the development of its proposals to allow for an 
extended period of research and consultation into the operation of validation and 
partnership arrangements across England, the UK and beyond. Reviewing the validation 
market and the prospects for reform to improve its coverage, accessibility and efficiency 
has been listed as a priority for OfS since its establishment, but it has yet to undertake 
any substantial work in this area. An appropriately rigorous and comprehensive research 
and consultation exercise must now proceed before any move to implement the 
proposed new assessments of quality and standards in such a way as will cut across 
and put at risk the delicate infrastructure of partnerships on which many hundreds of 
independent providers and further education colleges rely. 
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Questions relating to Proposal 1 
 
Question 1a: Do you agree or disagree with the proposed definitions of ‘quality’ and 
‘standards’ set out in Table1 of Annex A and that this should be used to express 
minimum baseline requirements for quality and standards in revised B conditions? 
 
Disagree 
 
14. It is understandable that OfS would wish to exercise more direct control over the 

definition of ‘quality’ and how this is interpreted within its regulatory framework, and we 
accept that this approach may well offer greater ‘clarity’ about the requirements it places 
on providers. The clarity it offers, however, comes at the cost of something quite 
precious in the form of a coherent UK-wide concept of quality, recognised as the shared 
endeavour and responsibility of governments, regulators and the sector, and developed 
in partnership with the consent of institutions from all four nations. 

 
15. We believe it is vital that the definition of quality in England continue to take account of 

the UK Quality Code, which is maintained by the UK Standing Committee for Quality 
Assessment (UKSCQA) on behalf of the higher education sector as a whole. Both the 
UK Quality Code and the valuable work of QAA as the UK’s independent quality body 
are widely recognised internationally as underpinning the UK higher education sector’s 
reputation for quality and standards. Departing from this shared endeavour in England, 
we believe, would soon be understood to represent a major and unforced strategic error, 
the damage from which would take a long time to undo. 

 
16. Removing references in OfS’s wider regulatory work to the UK Quality Code could 

potentially damage commonality and quality across the four nations, as well as impacting 
the UK’s global reputation – at a point when international students and UK education 
exports are becoming more vital than ever to the financial sustainability of the sector and 
to the country’s balance of payments. It is important that the relationship between OfS 
and QAA is clearly delineated and that both bodies are working on shared 
understandings of quality across the sector.  

 
17. We also consider the specific definitions of quality proposed to be problematic in their 

failure by design to distinguish between the quality of provision and the outcomes for 
students. Given the difficulty in gathering primary evidence of the quality of provision and 
the inherent subjectivity of any judgement of this quality, it is understandable that 
regulators would rely on proxy indicators where more objective data allows for 
quantitative assessments. There is doubtless a strong causal link between the quality of 
provision (encompassing course design, teaching, dedicated resources, learning 
environment, academic support, careers guidance and more) and student outcomes, but 
entirely conflating the two concepts is intellectually dishonest, unhelpful and risks 
obscuring more than it reveals. 

 
18. It is entirely appropriate for regulation in the student and public interest to consider 

whether particular courses at a particular provider are leading to the outcomes that 
students expect and/or want when applying to be admitted onto them. It is also entirely 
appropriate for Government to take a view on the value for money of the funding it offers 
to providers, and to link this funding directly to the student (and graduate) outcomes it 
considers to be most beneficial to society and the economy. Both of these regulatory 
positions are valid, but as concepts they are distinct from whether the provision is of high 
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quality, which is a question whose answering requires the judgement of expert 
academics and professional educationalists in order to secure the buy-in of the sector 
and preserve the much-prized autonomy of English higher education institutions. 

 
19. Focusing on the particular definitions on which OfS wishes to regulate for ‘quality’, those 

which fall under the categories of ‘access and admissions’, ‘course content, structure 
and delivery’, and ‘resources and academic support’ are appropriately worded to capture 
the most important aspects of higher education provision. They will be clearly understood 
by students and accepted by providers as a necessary and important element of their 
accountability to the public. 

 
20. The definitions under the category of ‘successful outcomes’, however, are more 

problematic, in part because they rely upon factors which are outside of the control of 
even the most ambitious institution, and in part because the assumptions which underpin 
them are relics from a less diverse and flexible sector than the one which now exists and 
which OfS is tasked with regulating.  

 
21. The Government wishes to encourage an agile and innovative tertiary education system 

which offers high-quality academic and technical pathways and supports lifelong learning 
and professional development. IHE members already operate on models which 
demonstrate the potential of this vision to deliver transformative opportunities for 
progression within particular industries, vocations and professions. The success of all 
students to benefit from these opportunities cannot easily be measured by whether they 
stay in education longer, as reliance on continuation metrics dictates. Providers which 
specialise in preparing students for particular industries are concerned with instilling just 
the right level of skills and knowledge for them to take the next step in their careers, and 
much less with a certificate.  

 
22. The Government has recognised this motivation in calling for modular learning which can 

be built upon and accumulated over a lifetime, including in a ‘step on, step off’ model of 
learning. It seems like the wrong time for the regulator to be doubling down on a blunt 
continuation metric as a major proxy indicator for quality of provision, when this is 
founded upon an assumption that a three-year full-time degree programme is the 
standard model against which all else should be considered a departure.  

 
23. We believe it is essential both that students are supported to gain the learning that they 

need and expect, and that they are respected as autonomous individuals with the 
agency to make the individual life choices that are right for them – including where this 
means suspending their studies in order, for example, to take advantage of a 
professional opportunity or to reprioritise other commitments in their lives. This belief 
should not be used to excuse failure where a student drops out from a lack of academic 
or pastoral support, or because they were admitted onto an unsuitable course, but it 
does highlight the need for a more contextualised and nuanced approach to the 
consideration of continuation data, alongside further reforms to promote the availability of 
exit awards, the accumulation of credit and modularisation of courses, and the proactive 
support of the regulator towards flexible models and modes of delivery.  

 
24. OfS should reflect on whether its currently ongoing review of the National Student 

Survey (NSS) provides an opportunity to develop further the evidence base around 
student decision making. IHE, in our contribution to the NSS review, encouraged OfS to 
consider the potential for an expanded scope to allow for more effectively capturing the 
views of students on different lengths and levels of study, as well as those who 
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discontinue their studies before the originally anticipated end date for their course. This 
kind of direct student survey, even conducted on a selective rather than a universal 
sampling basis, would be a powerful tool in identifying where challenges with retention 
result from dissatisfaction with the teaching, learning and academic support, and where 
they align more closely with individual life circumstances unrelated to and outside of the 
control of a provider. 

 
25. Considering further the proposal’s desired outcomes for graduates, and the construction 

of metrics to assess these, OfS should think carefully about the definition that “students 
progress to managerial and professional employment (or employment appropriate to the 
qualification level) or to higher level study at a rate above the OfS numerical baseline”. 
This language is less intuitive when applied to some of the specialist courses, including 
in the creative industries, whose graduates expect to go on to portfolio careers with 
typically self-employed status. The idea of “managerial employment” would be anathema 
to many of the students with clear career aspirations to excel in their particular vocations, 
while settling for a management position would be considered a failure. 

 
26. The reference to “employment appropriate to the qualification level” is only included 

in Table 1 of Annex A, but it is of paramount importance. It would of course be entirely 
inappropriate to judge the employment outcomes of students who attained a Level 4 
qualification against the same occupational standards as students who attained a Level 
6 or indeed Level 7 qualification. This is not simply a matter of requiring differential 
baselines (i.e. percentage metrics) for different levels of provision, but of a different 
approach to the use of Standard Occupational Codes in constructing these metrics in the 
first place. The extraordinary times we are living through will also have a profound and 
currently unpredictable impact on the availability of ‘graduate-level jobs’ for years to 
come, so these SOC codes and related metrics will need to be kept under very close 
monitoring and regular review. 

 
27. It should also be clear that steady employment is not the yardstick by which all students 

will measure their success, and that courses which aim to produce ambitious and 
creative professionals who chart their own path will be equally as welcome in an 
increasingly diverse tertiary education sector. For this reason, entrepreneurship and 
new forms of working should be explicitly written into the student outcome sections of the 
revised regulatory framework. The long-term value of courses, including education and 
training that supports individuals to develop their own businesses and to become self-
employed, must be taken into account and communicated clearly. This is particularly 
important in disciplines and industries such as music education and the arts. 

 
28. There are wider outcomes that OfS should take into consideration, including ‘exit awards’ 

that can be clear evidence of an individual having gained educationally from a course, 
and is able to accelerate their shift into employment or a different form of study. Quality 
outcomes must be understood effectively for adult learners, who will often have very 
different needs, objectives and ambitions than younger learners studying a traditional 
three year degree. We welcome the wider policy debate around non-continuation and 
‘interim awards’ that is currently taking place across the sector.  
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Question 1b: Do you have any comments about how the proposed definitions of 
quality and standards set out in Table1 of Annex A should be assessed for individual 
providers? 
 
29. OfS is right to propose a risk-based approach and to be non-prescriptive in how it 

assesses the quality and standards at individual providers. The data-driven approach of 
many of OfS’s regulatory assessments to date may realise its limitations in relation to 
several of these definitions, which are heavily context dependent and hence will require 
more of a subjective judgement which takes this context into account. There is, 
however, a tension between the granular level of assessment implied by these 
definitions, the subjective judgement required, and the need for OfS to meet Government 
objectives around the reduction of bureaucratic burden.  

 
30. Certain definitions within the areas of admissions, course design and academic support 

are not easily captured by any available data points, so would be difficult to assess while 
avoiding a more invasive and burdensome evaluation process. It is unclear the extent to 
which OfS anticipates making its own assessments under these definitions or whether it 
intends to rely more on QAA as the Designated Quality Body or indeed on Ofsted, in light 
of its strengthened role in the inspection of apprenticeships within higher education. 

 
Question 1c: Do you agree or disagree with the proposal in paragraphs 41 to 43 to 
express initial requirements differently from the equivalent ongoing requirement for 
providers seeking registration? 
 
Agree 
 
31. This is sensible, given the challenges that new providers with no track record face in 

meeting outcome-based metrics. We would encourage OfS to undertake further 
consultation on this, and to work with IHE in particular, as the main representative body 
for new providers entering the sector, with recent direct experience of advising and 
supporting such providers.  

 
32. It will be especially important to continue to incorporate a form of peer review (as 

provided currently by QAA) in reaching an assessment of the adequacy and credibility of 
their plans, as this direct experience of the sector will be invaluable in the absence of the 
usual data indicators and a track record of provision. OfS should consult further on the 
operational framework it will use for making assessments, and where and how the 
regulator’s discretion will be applied.  

 
33. Greater clarity is still needed around how data – particularly for providers with small 

sample sizes and with a time series of only a few years – will be used during the pre-
registration phase, the registration phase, and the initial period after registration. 
Fluctuations in data during these phases is common, to be expected, and can distort the 
real-world picture of the quality of learning and outcomes being achieved.  

 
34. OfS should consider how it might contribute to the specific training and other support 

needs of new providers preparing to submit statutory data returns for the first time, or ask 
the Designated Data Body to so contribute. Recognising and addressing these needs, 
which are particularly acute for micro and small providers, from the beginning of the 
regulatory relationship would help to instil best practice and a culture of effective data 
governance and management which will assist with the efficient implementation of OfS’s 
risk-based regulation. 
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Questions relating to Proposal 2 
 
Question 2a: Do you agree or disagree with the proposed approach to assessing 
student outcomes set out in Annex B? 
 
Disagree 
 
35. OfS in this consultation makes a number of assertions unsupported by evidence; most 

notably, that the employment outcomes of students are caused directly by and can be 
extrapolated simply from the quality of the provision by a higher education institution, 
thereby rendering the former a reliable and accurate proxy for the latter. This assertion 
fails to take account of the evidence from academic literature and public policy 
experience of the very significant influence on employment outcomes in particular from 
such reinforcing or confounding factors as a student’s socioeconomic background, other 
personal characteristics, and the relative performance of the labour market and presence 
of a chosen industry within their locality and region.  

 
36. The sector’s approach to widening participation should be characterised by ambition and 

equality of opportunity. Its focus should not be drawn towards eliminating or minimising 
the risk at institutional level which will be generated by the use of absolute baselines as 
proposed in this consultation. The imposition of such baselines uncontextualised will 
inevitably incentivise institutions to recruit particular types of students, i.e. those with the 
backgrounds and characteristics proven by the clear patterns of historical data to make 
them more likely to succeed, rather than those most in need of access to educational 
opportunities.  

 
37. Unchecked, the temptation to gradually ratchet up these baselines in the name of ‘raising 

the quality bar’, whether at an institutional level or a more granular subject and course 
level, could act as a wrecking ball for the educational opportunity and social mobility 
agenda which has been at the centre of successive government reforms in recent 
decades to expand the availability of and widen participation in higher education. It would 
be a fundamentally regressive path for the regulator to take intentionally, but there is also 
a high risk of unintended consequences from these proposals leading in this direction 
without first having the extensive and open debate about the role of education in society, 
and the importance of access, which the level of public interest in this issue demands. 

 
38. On the more detailed issue of the ‘progression to managerial or professional 

employment’ indicator, OfS “proposes that the indicator will not count as a positive 
outcome employment that is unlikely to have degree study as a prerequisite, as this is 
important to ensure that graduates are achieving outcomes consistent with the higher 
education qualification they have completed”. This description presupposes that the 
individual concerned is graduating with a degree-level qualification, when this runs 
counter to the actual proposal that the indicator be used in a framework for the 
assessment of student outcomes at all levels of higher education. It is of some 
concern to our members to see this kind of assumption around the level and quantity of 
learning be baked into the proposed method of quality assessment, particularly in light of 
OfS’s stated intention that the same method and indicators be used in the assessment of 
modular, flexible and short-cycle education.  

 
39. This consultation is an opportunity to design a regulatory process which is fit for the 

future, and the future that the Government has set out is one in which a flexible and 
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diverse system of tertiary education supports academic, technical and professional 
choices for lifelong learning with a lifelong loan entitlement. OfS should take care not to 
look backwards or be too narrow in its assumptions around what a good outcome looks 
like for students who choose to learn in different ways, for different purposes, and at their 
own pace. Finding new ways in which to ask students themselves about their 
ambitions, expectations and experiences from their studies may prove to be pivotal in 
navigating this newly diverse and less traditional higher education landscape, perhaps 
including through a reformed NSS or the further evolution of the Graduate Outcomes 
(GO) survey. The Pearce Review recommends that the optional bank of GO questions, 
which ask graduates to reflect on more nuanced elements of their experience, be made 
mandatory, and we would support such a move if it can be achieved while maintaining 
the response rate required. 

 
40. OfS is considering the use of earnings data in the Longitudinal Educational Outcomes 

(LEO) dataset to construct additional indicators in relation to graduate outcomes. Should 
this happen, it will be essential to benchmark this data, including by locality or region of 
employment or residency, in order to avoid the risk of attributing variations in salary and 
employment opportunities around the UK to the quality of higher education provided. The 
Pearce Review concludes that in assessing the quality of provision through the proxy of 
graduate outcomes it is “essential” to use “employment and salary metrics that take into 
account the region of employment”, as an example of the importance of controlling for 
“variables that are significantly affected by factors outside the provider’s control”, while 
also emphasising that employment and earnings are “only a partial measure of graduate 
outcomes”. 

 
41. Given the reliance of this approach upon data and baselines, OfS must take proper 

account of the context of individual providers, particularly SMEs and specialist 
institutions. Any data which is used in a regulatory assessment must meet the ONS 
guidelines on publishable data. Further analysis and ‘cutting’ of data can make 
already small sample sizes become entirely unrepresentative of a provider’s 
performance. We would ask OfS to provide clarity around supressed data, which we do 
not think should be published or used in determining regulatory outcomes.  

 
42. The SMEs which comprise the majority of IHE’s membership are the very type of 

specialist, agile and labour market adapted education providers that the Government is 
rightly seeking to encourage, and that it needs to support the creation of a more student-
focused and flexible post-18 education system. Government and OfS must consider the 
limits of the appropriate use of small sample sizes that can distort perceptions of the 
student outcomes and the real-world quality and success of an SME provider, and 
ensure there are proper mitigations or alternative approaches to account for these 
problems.  

 
43. The use of aggregate data over five years in the case of small providers is helpful but 

also comes with risks – not least whether the data will become so out of date that it no 
longer accurately reflects the learning outcomes of current students. This is all the more 
relevant because independent providers adapt their provision far more quickly than 
traditional universities to respond to evolving employer and professional needs in 
particular industries. In the most fast-moving and technology-driven industries that our 
members serve, a course with the same name can be almost unrecognisable within five 
years. We would further ask for clarity over how new providers without a five year data 
series will be assessed. For example, will there be an agreed five year period before 



 

 10 

data is used to its full extent, and how will data be used during this period? There are 
clear risks to innovation in the sector if data is used inappropriately during this period for 
new providers. There are further questions relating to how OfS will respond if a provider 
fails to meet baselines after five years, as well as OfS’s use of data during this period for 
enhanced monitoring. 

 
44. OfS should seek to develop a framework by which contextual information will be 

considered and applied. While discretion is a necessary part of any principles-based 
system of regulation, we feel, as do many sector bodies, that a better understanding of 
many specialist, unique and SME models of delivery needs to be developed before that 
discretion can be applied effectively and proportionately. We believe a clear framework 
around contextual information should be developed during the next stage of the 
consultation so that existing and new providers can better understand how principles will 
be applied to context – a context which is rapidly changing given the economic shifts 
underway currently and the needs of students who may have had their prior education 
interrupted or otherwise impaired by the effects of the pandemic. We would also ask that 
OfS holds further meetings with small and specialist providers and their representatives 
to explore this issue.   

 
45. In relation to the proposed changes to partnership arrangements, the current UK 

Quality Code and associated guidance already contain sections on ensuring quality in 
partnership arrangements. We are concerned that providers could end up with two 
divergent quality cycles and reference points, which would increase the regulatory and 
data burden to no obvious benefit. In relation to Transnational Education, different rules 
and laws in other countries will restrict what information an English provider can collect 
about its students and therefore the adequacy of any assessment of that provision. We 
believe OfS must undertake a separate consultation on this area of provision in the 
sector before it considers implementing any changes to the way in which quality is 
regulated.  

 
46. Partnership and validation are important tools that can support the development of new 

provision – particularly subjects and training in response to labour market need and in 
growing or nascent industries. The proposals in this consultation could disincentivise 
partnership working across universities and with independent providers and colleges 
without their own awarding powers that serve a vital economic and social justice agenda. 
This is particularly true for new providers whose data is often unreliable across the full 
range of indicators. Potential partners may simply see the assimilation of data from a 
smaller and new provider into its own quality assessment profile as too much of a 
regulatory risk in the context of the proposals set out in this consultation.  

 
47. The Standard Occupational Classifications (SOC) must be brought and kept up to date, 

and OfS must use the most recent SOC codes in its assessment of quality, to ensure 
that providers operating within innovative and dynamic sectors, such as technology and 
other nascent industries, are being properly and fairly regulated, and this must be 
factored into any indicators for employment outcomes.  

 
48. OfS should undertake an entirely separate consultation in relation to the proposals on 

what it calls “non-recognised” higher education, including the short professional and 
other courses which play a vital role in helping people back into work, into a new career 
or to update their skills in order to progress in their industry. We believe the professional 
qualifications and short course market has an important role in helping to rebalance the 
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sector towards those in work and adults who need to urgently re-skill in accessible and 
cost-effective ways.  

 
49. OfS should consult with sector bodies on how to begin to map this area of provision. The 

Government may wish to implement policy reforms or financial incentives for this 
provision to boost adult re-skilling and to help adults back into work given the 
accelerated structural and sectoral changes taking place across the UK’s economy 
because of the pandemic. OfS must be confident that it understands this broader 
economic policy agenda before introducing any new regulation or data requirements that 
could disincentivise provision of this type.  

 
50. OfS will be aware that many qualifications in this area already are regulated by 

professional bodies. Providers accept that it is important for OfS to understand the shape 
and size of non-recognised provision at a regulated provider, but further interventions 
beyond this must be considered carefully and in consultation with the sector. We would 
also strongly advise them to replace the term “non-recognised” with some other term, 
such as the formerly used “undesignated” or “non-prescribed”, because the concept of 
“recognition” extends far beyond OfS regulation into other educational spheres and 
indeed plain English, and its use in this way by the regulator risks publicly undermining 
the status and calling into question the quality of many excellent courses offered by our 
members and others, including many leading to qualifications which are professionally 
accredited.  

 
Question 2b: Are there any other quantitative measures of student outcomes that we 
should consider in addition to continuation, completion and progression (see Annex 
B paragraph 18)? 
 
51. As set out above, we believe the understanding and definitions of continuation and 

progression in the consultation are too narrowly expressed. Students in certain 
disciplines can leave courses for positive reasons relating to career ambitions, often 
pursuing opportunities that arise during their studies as a result of the professional 
networks to which industry specialist providers can connect their students. Careers in the 
creative industries in particular can take several years to become fully established and 
this lag on professional outcomes could be considered poor when assessed purely on 
salary or LEO data, but fulfilling and stimulating for the individuals concerned and setting 
them up for more lucrative future contracts. Other courses may lead to careers which are 
perceived as generating substantial social value but more limited financial rewards. The 
Government is of course within its rights to restrict its funding to higher-earning 
occupations or those it otherwise deems ‘value for money’, and to have the political and 
public debate about the education that society wishes collectively to support, but this is 
separate question and demonstrates clearly why it is unhelpful to muddle the two 
concepts of the quality of provision and the employment outcomes of students. 

 
52. As recommended above, we would like to see more incorporation of the student voice 

into the assessment of student outcomes, and this could be both in qualitative and 
quantitative form achieved through the expansion, reform and renewal of both the NSS 
and the Graduate Outcomes survey. This move would also help to align the regulatory 
framework better with the reformed model of TEF proposed by the Pearce Review and 
accepted by the Government. Pearce proposes that ‘Student Satisfaction’ be one of the 
four aspects of her new framework, while the Government response develops this into 
the broader concept of ‘Student Academic Experience’, albeit still expected to be centred 
around the student voice. We believe that this is all the more important in a rapidly 
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diversifying sector with ambitions towards more flexible lifelong learning, because the 
more varied the learning experiences are, the more necessary it is to place performance 
metrics within the proper context both of institutional mission and of student ambitions 
and expectations. 

 
53. We would also support any further work by OfS “to consider if and how educational gain 

can be reliably measured”, as set out in the Government response to Pearce, who 
makes ‘Educational Gains’ another of the four key aspects of her new framework. 
Depending on the outcome of this work, it may or may not be possible to construct a 
quantitative measure for the purposes of assessing student outcomes, but it remains true 
that a qualitative appreciation of this aspect is a prerequisite for properly understanding 
the extent to which a higher education institution achieves its mission and makes a real 
impact on the lives of its students. 

 
Question 2c: Do you agree or disagree with the proposals for the levels of study at 
which indicators should be constructed? Should any additional indicators be 
considered (see Annex B paragraph 25)? 
 
Agree  
 
54. There should be different indicators both for levels and for modes of study. This 

differentiation is essential across all of the proposed indicators, but especially with regard 
to employment indicators, where a student who ‘graduates’ from a Level 4 course can 
clearly expect a different result than someone from a Level 5 or 6 one. 

 
55. Further indicators should be developed with the sector for foundation year provision, 

accelerated degrees, sandwich year provision, apprenticeships, distance and blended 
learning. OfS will need to undertake significant work with the sector in order to identify 
and collate the data necessary for these additional indicators, and in doing so it must 
consider the future regulatory needs of a more diverse system of lifelong learning which 
incorporates short-cycle and modular courses at various levels. OfS makes clear in the 
consultation that it understands the additional challenges posed by this more diverse 
system: “While we expect to use the same general approach to the assessment of 
student outcomes in relation to modular provision, we are aware that there will be 
challenges in extending the coverage and definitions of our existing indicators.” The 
challenge posed by “non-recognised higher education” may be greater still: 
“Notwithstanding data availability, we are aware that our existing indicator definitions 
may not align well with the structures and practicalities of some courses of non-
recognised higher education.” 

 
56. OfS appears to assume in the consultation that the differential outcomes exhibited by 

part-time students relate to the academic challenge of maintaining momentum and 
focus over the longer duration of a course. While this can explain part of the effect, 
another critical reason is based on their individual personal circumstances. Students who 
choose to study part time do so because of the other commitments in their lives, such as 
work, children and caring responsibilities. They are more likely to be mature students, 
and less likely to be of independent means or to be supported financially by parents. 
These other commitments and factors have the strong potential to disrupt, distract and 
complicate their ability to concentrate on their studies.    

 
57. The indicators for part-time provision should therefore be extended to encompass other 

non-traditional modes of study, such as evening, weekend and block release 
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timetables. These additional responsibilities and restraints are the factors underlying 
most individual decisions to study part time, and they mirror exactly those underlying the 
decision to study in one of these other, less familiar modes. 

 
58. Regarding foundation year provision, this option provides a vital access point for many 

learners to enter higher education. It should be seen as a key social mobility driver in 
education. For many learners, the option of a foundation year at a higher education 
institution offers the chance to study within an adult student body, benefiting from the 
academic culture and pedagogy that is most appropriate for them and is most likely to 
motivate them towards further study. The financial support available also enables them 
to overcome what can otherwise be insurmountable financial barriers to study. As a 2019 
OfS report concludes, students on foundation years are more likely to continue with their 
higher education studies than those on alternative routes such as the Access to HE 
Diplomas, which are delivered in a Further Education environment.  

 
Question 2d: Do you have any comments about an appropriate balance between the 
volume and complexity of indicators and a method that allows us to identify ‘pockets’ 
of performance that are below a numerical baseline (see Annex B paragraph 32)? 
 
59. While a greater number of indicators to allow a more nuanced picture of a provider’s 

performance against baseline might be considered from the perspective of a large multi-
faculty institution as generating “volume and complexity”, it will be seen quite differently 
from the point of view of a small and specialist institutions with flexible delivery models. 
Quite simply, it is necessary in order for the regulator to make an informed assessment 
of its performance, and without these additional indicators such a provider is at an 
unacceptably elevated risk of being penalised for its specialisms with regulatory 
compliance action. The internal capacity of a large and complex institution to manage 
and monitor its own data against these indicators is also considerably greater than it 
would be at a small institution, so for once the relative regulatory burden of the 
registration system between large and small providers might achieve a more 
proportionate balance. 

 
Question 2e: Do you agree or disagree with the demographic characteristics we 
propose to use (see Annex B paragraph 36)? Are there further demographic 
characteristics which we should consider including in the list of ‘split indicators’? 
 
Agree 
 
60. We agree that the proposed demographic characteristics are appropriate for inclusion as 

‘split indicators’.  
 
61. In addition, OfS should extend these to include: eligibility for free school meals; status as 

a care leaver; and speaking English as a second language. These personal 
characteristics of individual students can be more significant indicators of disadvantage 
than the more generalised location-dependent characteristics such as POLAR, with its 
well-rehearsed problems in reliably identifying deprivation within high-density and mixed-
income metropolitan areas such as London. 
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Question 2f: Do you agree or disagree that the longitudinal educational outcomes 
dataset should be used to provide further indicators in relation to graduate outcomes 
(see Annex B paragraph 46)? 
 
Disagree 
 
62. We believe there are limits to the use and usefulness of LEO datasets, particularly in 

relation to disciplines and industries such as music and the arts more widely. The vital 
role of key workers during the pandemic makes a compelling moral argument against the 
narrow application of LEO data. Too much reliance on LEO data would exacerbate the 
existing failure of the regulatory datasets to capture the experiences and outcomes of 
international students, as well as UK students who go on to work abroad after their 
studies, both of whom are key segments of the markets served by IHE members. 

 
63. Furthermore, and as set out above, we firmly disagree with the conflation of the concepts 

of quality of provision and employment outcomes throughout the consultation, and the 
associated reduction of the value of higher education to purely economic terms. The 
ongoing pandemic, its rapidly worsening impact on the labour market, and its differential 
impact across different industries make this a less than ideal moment to be placing more 
emphasis on graduate employment in making assessments about the quality of 
individual providers or the sector as a whole. 

 
Question 2g: Do you have any comments about how the range of sector-level 
performance should be taken into account in setting numerical baselines (see Annex 
B paragraph 57)? 
 
64. We would support the renewed use of benchmarking as a means of taking into account 

sector-level performance when assessing individual providers and when setting 
numerical baselines. 

 
65. Careful consideration must be given to the impact on students past, present and future, 

and potential unintended consequences, of setting absolute baselines through the 
application of arbitrary cut-offs, such as ‘failing’ the bottom 10-20% of current sector 
performance. It is not sufficient for OfS simply to decide that the sector must improve, 
and the way to do it is to fail an arbitrary proportion of current provision, without any 
evidence for why this level of performance is a concern, or without extensive consultation 
with the sector and taking the advice of experts. A recent HEPI report rightly points out 
that, to take two of the proxy indicators, continuation and completion rates in England 
already sit far above the average across European systems. This makes clear that there 
is far from universal concern about the current  ‘quality’ of the English sector which would 
warrant any drastic action to restrict the choice of students further. 

 
Question 2h: Do you have any comments about the other contextual factors that 
should be taken into account and the weight that should be placed on them (see 
Annex B paragraph 68)?  
 
66. Consideration should be given to the context of a provider’s location, alignment with the 

local labour market, institutional mission, history, reputation within the particular 
industries it serves, and the content of its APP where it has one. 
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Questions relating to proposal 3 
 
Question 3: Do you agree or disagree with the proposals in Annex C for monitoring 
ongoing compliance with regulatory requirements for quality and standards? 
 
Neither agree nor disagree 
 
67. The balance between reportable events, indicators, third party information and 

contextual information currently proposed to be used in the monitoring process is not 
quite right. Contextual information should be given far greater emphasis for the reasons 
set out in this submission.  

 
68. In developing its proposals for monitoring ongoing compliance with these and other 

regulatory requirements, we urge OfS to conduct a separate SME impact assessment 
to ensure that the appropriate balance is struck between making reliable judgements of 
compliance and reducing the burden of regulation on those who feel it the heaviest. 

 
69. We have no further comment at this time, but will be happy to engage with OfS on the 

development of its second-stage policy proposals. 
 
Questions relating to proposal 4 
 
Question 4: Do you agree or disagree with the proposals in paragraphs 86 to 101 for 
our approach to intervention and gathering further information about concerns about 
quality and standards? 
 
Neither agree nor disagree 
 
70. In developing its proposals, we urge OfS to conduct a separate SME impact 

assessment to ensure that the appropriate balance is struck between making reliable 
judgements of compliance and reducing the burden of regulation on those who feel it the 
heaviest. 

 
71. We have no further comment at this time, but will be happy to engage with OfS on the 

development of its second-stage policy proposals. 
 
Questions relating to all proposals 

Question 5: Do you have any comments about any unintended consequences of 
these proposals, for example for particular types of provider or course or for any 
particular types of student? 

72. We remain concerned that a new provider with financial and local support from 
community groups may be disincentivised to seek registration and become established 
in an area of the UK which is relatively economically deprived and with labour markets 
characterised by lower skilled jobs. The Government has a clear agenda for ‘levelling-up’ 
and a new provider wishing to enter the higher education sector with a clear social 
mobility mission may be disincentivised from doing so.  

 
73. We do not believe the balance between ‘quality and equality’ and ‘quality and innovation’ 

is appropriate in these proposals.  
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74. Colleges, SMEs and independent providers seeking to work in partnership to deliver 
provision embedded within highly localised labour markets and regional economic 
communities, for individuals who often have the most financial and cultural barriers to 
education, could also be disincentivised from partnership working for the reasons we 
have cited earlier in this submission.   

 
Question 6: Do you have any comments about the potential impact of these proposals 
on individuals on the basis of their protected characteristics? 

No comment 

Question 7: Do you have any comments about where regulatory burden could be 
reduced? 

75. An SME impact assessment would ensure that the appropriate balance is struck 
between the essential information that OfS needs to do its job, and the freedom from 
disproportionately burdensome regulatory requests that SME providers need to do theirs. 

 
Question 8: Do you have any other comments? 

76. The Government has set out clear ambitions for a flexible post-18 education and training 
system. To achieve this over the long term the regulator will need to be able to effectively 
differentiate types of provision, and this will require both new and different forms of data, 
as well as a better framework by which to apply contextual information. OfS will need to 
be able to further develop the specificity and proportionality of its tools to assess the 
quality of new forms of provision, such as higher technical education, or, for example, 
modular learning for adults that utilise ‘step on, step off’ models to suit their working or 
family lives – which would complicate continuation indictors. It should be understood that 
the context of an adult accessing higher education, compared to that of a younger 
learner studying for a three year full-time and residential degree, is very different.  

 
77. Many new providers driving these forms of provision are SMEs or smaller providers 

whose data sets if used in the way OfS is proposing could significantly distort the real-
world outcomes and quality of provision.  

 
78. We are concerned that the consultation was published and was, before the final 

extension of the deadline, due to close before anyone in the sector would have seen the 
outcomes from the outstanding reviews into the NSS and TEF, and the Government’s FE 
and skills white paper. We feel it was unnecessary and unhelpful to ask the sector to 
comment on reforms to quality and standards before it has seen the recommendations 
and outcomes of these other reviews, which are closely linked to these proposals. We 
are also unsure how the DAPs and NDAPs processes will be affected by the proposals 
in this consultation.  

 
79. Above all, it feels strange and unhelpful to be speculating with any specificity about how 

we might evaluate the quality of providers based on the academic and professional 
outcomes of students who are caught in the middle of the biggest global public health 
crisis in 100 years, at the very same time as Brexit causes the throttling of the UK’s 
trading relationship with its biggest export market and the disruption of pan-European 
supply chains. The combined simultaneous impact of these two generationally significant 
events is certain to have profound implications for the shape and size of the UK’s 
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economy and the comparative performance of particular sectors, with deep 
consequential effects on graduate employment and the long-term career prospects of 
residents young and old. While this consultation does not concern itself with the specific 
numbers, comparators and baselines by which quality will be assessed, it is easy to 
imagine that in six months’ time the very notion of basing such assessments on the 
professional employment rates of graduates could look very alien indeed. 

 
80. We remain concerned that the proposals in this document would damage access to high 

quality provision that removes barriers to entry for key widening participation groups, as 
well as the development of new providers with the understanding and specialism needed 
for groups such as adult learners.  

 
81. As a principles-based regulator, discretion will always be an important part of how OfS 

discharges its responsibilities. Ensuring that the regulator has the capabilities and 
expertise to judge and understand different forms of provision – including its initial work 
on ‘non-recognised’ higher education – is, therefore, vital. 

 
82. We strongly recommend that the following further work be urgently undertaken:  
 

1. An up-to-date equalities impact assessment.  
 

2. An SME provider impact assessment, including data and sample sizes.  
 

3. A commissioned study of the professional qualifications market, including short 
courses to better understand the wider context for ‘non-recognised’ higher 
education sector.  
 

4. A consultative exercise with the sector on how OfS will seek to regulate higher 
technical education, as well as the data requirements of this, and how 
completion, continuation and progression indicators would be most effectively 
applied to this provision.  

 
 

Contact IHE 
 
• For more information or to speak to someone about this consultation response, please 

contact IHE on info@independenthe.com or +44 20 3929 3370. 
 

• Visit our website at www.independenthe.com 
 

• Follow us on Twitter at @independent_HE 

 


